PAGE  
-62-


Mental Distress- Serving Compensation From the Judicial Menu:

Lessons from Cassady v. Wyeth-Ayers Canada Inc.
, Noseworthy v. Riverside Pontiac-Buick Ltd
, and McIsaac v. Sun Life Assurance Co. of Canada

by Adam Kramer

Contents

1Contents

1) Introduction
2
Is Remoteness a ‘Remedies’ Question?
2
Discretion and the Judicial Menu
9
2) Wallace and Vorvis
17
The Vorvis Case
17
The Manner / Fact of Dismissal
21
The Duty to Give Reasonable Notice and Mental Distress
22
Other Duties
23
The Wallace Case
27
The Duty To Give Reasonable Notice
29
The Menu
34
3) Cassady and Noseworthy
40
Cassady
40
The Trial Judgment
41
The British Columbia Court of Appeal
41
Noseworthy v. Riverside Pontiac-Buick Ltd
43
The Trial Judgment
43
The British Columbia Court of Appeal Judgment
44
4) Wallace after the  dust has settled
46
A: The Reasonable Notice Period
46
B: Outside the Reasonable Notice Period
53
Addis v. Gramophone
57
5) Disability Insurance: Warrington and McIsaac
59
Warrington v. Great-West Life Assurance Co.
59
McIsaac v. Sun Life Assurance Co. of Canada
61
The  Menu
63
A Hint for Wrongful Dismissal Cases?
70
6) Conclusion / Summary
72


Introduction

In this paper I aim to demonstrate that the courts have been remiss in their method of awarding (or not awarding) remedies for breach.  They have, in varying degrees, failed to correctly find the parties’ underlying contractual obligations, and this has led to flawed decisions regarding the compensation for mental distress, and to some extent for other types of harm.  This is a serious error, since ultimately the obligations are the only relevant things to consider in answering the question of liability- the issues of ‘policy’ or the ‘rules’ regarding ‘peace of mind’ (and other such cryptic terms) are ultimately misleading and fade into the background when one gets the basics right.

The courts have a menu of duties, varied and flexible, from which they may describe the express or implied undertakings of the parties.  Rooting the decision to the undertakings, and thus choosing from the menu according to that undertaking, is important in avoiding under- or over-compensation.
  This is because the true measure of compensation is the amount provided for in the parties’ bargain.

I do not propose to identify what the choice from that menu should be in every, or indeed any, particular case.  That would require a closer analysis of the facts, and the relationships described by them, than I intend to undertake, and besides, to do so is not my aim.  Rather, I aim to point to what process the court should undertake to reach the right answer (or at least to increase the chances of doing so).  Also, I intend to demonstrate that such a versatile and varied menu exists at all (with, of course, a few examples of what sorts of things would be on it).

Is Remoteness a ‘Remedies’ Question?

It may seem strange to begin a case comment with a discussion of remoteness and general contract law, especially as the cases don’t seem to discuss either.  We will get to the cases in good time, and the areas of law that they are taken to inform (mental distress, employment law, etc.), but first I beg the reader’s indulgence.  It is my contention that this more general discussion will be instructive as regards our analysis of such areas.  What’s more, had the courts in some of the cases we are to discuss considered such issues, then the law would be clearer to us all.  In addition, the method that the courts do use is entrenched because it serves adequately in conventional cases of recovery and yet imposes artificial walls that prevent more ‘novel’ kinds of recovery (such as for mental distress).  I contend that the true barrier is merely misunderstanding.   Of course, in the space available (and perhaps with infinite space), it would be impossible to fully defend all the ideas that will be thrown out here, and that must be a job for later work.  For now, we will jump straight in to the basics of contract law: some of this is the orthodoxy and some of it is not (as yet).  I make no apologies for the inclusion of either.

Contract law is about the allocation of duties and risks.  Contract remedies are based upon (and justified by) the rights (and hence the correlative obligations, the breach of which) they are ‘remedying’.  There can be no compensation without a breach of a duty.  In addition, and to some degree in contrast with the position in tort law, the type and nature (and in some ways the ‘extent’) of the damages awarded is a direct function of the duties assumed in the contract.  We are all familiar with express exemption clauses which limit liability, and they raise no analytical problems regarding our understanding of how contract law works.  Yet for some reason we have come to see them as the exceptional case of the parties getting involved in the control of liability, rather than part of the rule..  The truth is that the recovery for any loss requires a (contractual) assumption of liability for that loss.  The one exception to this general rule of contractual liability is an award of ‘punitive damages’, and the widespread criticism of such damages is due largely to their failure to fit this general rule.  For this reason punitive damages are a separate question and so although they arise in many of the cases that will be discussed, I will try to avoid the muddying of the waters that discussion of punitive damages would bring, except where a particular case requires their analysis.

In the late nineteenth and early twentieth century, Oliver Wendell Holmes spearheaded the view asserting that the principle that Baron Alderson had outlined in Hadley v. Baxendale
, the principle of ‘remoteness’, was a principle based upon ‘tacit agreement’ and ‘implied assumption of liability’, rather than a (policy) rule for limiting damages based purely on objective factors such as ‘foresight’.
  Despite some strong views to the contrary, it seems that this fight has been largely lost and that the concept of foreseeability and ‘natural consequence’ and ‘communication’ have been taken to be tests of fact to limit liability on what can only be policy grounds.
  Yet more recently there have been some clear voices, both judicial and extra-judicial, that seem to suggest an understanding that remoteness is all about assumption of responsibility, about terms in the contract.
  We are coming to realise what the significance of the taxi-driver remoteness example is all about (see below).  As Baron Alderson tried to explain, the communication or foresight is merely of evidential value- it allows the communicee the opportunity to negotiate the price and undertake the liability for the loss on the basis of the knowledge.  Hence an unforeseeable and uncommunicated loss is not recoverable because there is no way that the contractor can be taken to have assumed (intended) liability.  Of course, obvious and communicated losses are more likely to be in the contemplation of (both) the parties, and so a part of their risks as assumed under the contract, although their obviousness is by itself not conclusive.  It may be that in a particular case, knowledge (or foresight) really isn’t enough to show an assumption of responsibility.  Hence if you say to a taxi driver “I have to get this acceptance of an offer to this address before 12 p.m.  If I don’t my client loses a two million dollar deal.  Do you understand?” there is no way that the driver would be taken, merely by the communication of information regarding a risk, to have undertaken and hence be liable for the risk.  Short of renegotiating (“For that risk you’ll have to pay one hundred thousand dollars guv’nor”) it would be hard for the passenger to show that the taxi-driver is liable.

This point arises in the areas we are about to examine.  We are referred to ‘the test in Hadley v. Baxendale’, and to ‘whether the contract was for peace of mind’, and to the question of an implied duty of good faith.  All of these questions are the same- they ask what was contracted for..  Remoteness is almost the same test as that of the implied contractual duty.  It asks what are the terms of the contract.  From answering that question, the question as to whether ‘mental distress’ damages are recoverable becomes a relatively easy one.  Remoteness is not a ‘remedies’ question, it is a ‘contract terms’ question: it has far more in common with the question of implied contractual terms than the question of remoteness in tort.  One illustration will suffice: In Wallace v. United Grain Growers Ltd.
 Scott C.J.M. in the Manitoba Court of Appeal justified the well-quoted Hayes v. James and Charles Dodd
 ‘policy’ rejection of general liability (i.e. subject ‘only’ to remoteness rules) for mental distress, in the following way:

Given an innocent party may well suffer an adverse emotional reaction (or worse) consequent upon a wrongful dismissal, if a right to damages for mental distress was based on foreseeability of damages arising out of the circumstances surrounding the dismissal this would be inconsistent with the fundamental tenet of employment law- referred to earlier in Vorvis– namely, that either party is entitled to terminate the employment arrangement (leaving aside contractual provisions to the contrary, such as a collective agreement) subject to reasonable notice or damages in lieu thereof.

This is a fairly logical conclusion if remoteness is taken just to mean ‘reasonably foreseeable’, since of course mental distress is foreseeable on dismissal.  In fact it is fair to say that a certain amount of worry is foreseeable on any breach, or at the least any breach of a non-commercial contract.
  Yet if remoteness means ‘contemplation’ and ‘assumption of liability’ then the court in Hayes v. Dodd and Wallace needn’t confuse us with special rules of ‘policy’ limiting the recovery of mental distress.  The very argument used to justify this rule of policy should merely be applied to show that mental distress is (contemplated as being) at the employee’s risk since the employer’s right to dismiss even without cause is well established, implying that the employee has accepted that s/he may be dismissed without cause, and so without more we can assume that he has accepted risks for the ensuing distress.  The argument may or may not be a good one, but at least, when deployed in the correct manner as above (merely as evidence of contemplation, assumption of responsibility), the argument is a logically coherent one.

Of course, the ambit of the doctrines of ‘remoteness’ and ‘implied terms’ are not identical, at least in their presently employed incarnations.  Essentially there are two types of term: the obligation to do or refrain, and the obligation to indemnify for losses of a certain kind resulting  from breach of the former type.  Whenever the court implies a term to do or refrain (e.g. to act in good faith) they call this ‘implication of a term’ and apply rules such as the ‘necessary to business efficacy’ test
, whereas whenever they imply a term to indemnify for a particular type of loss (e.g. mental distress damage/the loss of profits) they apply the ‘remoteness’ test of contemplation.  Ultimately the division is misleading, since although the latter appear secondary to the former, they are merely details of the former obligation, characteristics of it that were not expressed.  For some reason the court will imply merely by ‘rules of construction’ the content of the obligation of good faith (not to try to harm the other, to be honest etc.), whereas the end that the obligation is to protect, what we might call the ‘orientation’ of the obligation, is implied through remoteness rules.  This is not harmful provided that we remember that orientation (whether one can recover for loss of profits, for mental distress) of an obligation is equally a matter that is inherent in the obligation, and that is thus a matter for the parties’ intention no more or less than ‘implied terms’ or ‘rules of construction’.  Then we can accept the division, which is doubtless based on a difference of degree of implication.  (This means that whenever there is a primary term to do something, then it is not hard to imply that this is an assumption of responsibility for at least some risk.   When there is not a primary term then there is nothing but the relationship to work from in implying the basic term.
)  If specific performance is unavailable for a primary obligation (to act in good faith, to convey property) then there can be no compensation in damages without the court first finding that there was some orientation, some interest which the obligation was designed by the contractors to protect, and which thus deserves compensation: the “same position that [s/]he would have been in had the contract been performed”
 is meaningless in a vacuum, since the ‘position’ he would have been in has almost infinite characteristics and yet must be reduced to a final monetary sum.

We all know that there are many motives for entering a contract and many consequences of breach.  It is accepted that when there is a breach very rarely will compensation put a person in the same position as they would have been in even every valuable respect.  The only way of knowing how that position is defined under the contract, is to work out what aspects of the position were relevant under the contract, i.e. which aspects of the promised position has the breaching party undertaken to provide, undertaken to compensate for: what is the orientation of the breached obligation.  Mere loss, even as a result of the breach, is irrelevant to a judge seeking to compensate, unless he first knows whether the risk of the loss was allocated in the contract (expressly or impliedly) to the party in breach, in other words whether the obligation assumed was oriented towards this loss in particular.  Perhaps the reason why this is forgotten so frequently is that these secondary obligations of allocation are less often expressed than the primary ‘doing’ obligations (e.g. to convey something).  Hence a complicated set of guides have arisen to help someone who is seeking to work out which risks were assumed by which parties, in other words what to imply as regards the particular losses that can result from an express obligation: these guides are called the ‘rules’ of remoteness.  Thus, if a loss is an obvious risk of breach of an express duty then it is likely (perhaps presumptively so) that the parties intended the breaching party to pay for it upon breach (i.e. allocated to him the risk, the secondary obligation to indemnify upon breach and the causing  of the harm).  If a party communicates an unobvious risk of loss and then renegotiates the price, then it is most likely that the breaching party was intended to take the risk for that loss under the contract.  The important thing to remember is that (1) the intention of the parties is crucial, this is not about what we could foresee or where policy would dictate the losses should lie, and (2) there must be the breach of a primary duty before the risk of loss can be allocated to the breaching party.

Discretion and the Judicial Menu

Failure to recognise the above issues is causing problems because it has led to over-categorisation.  We have stopped thinking about how the implied duty of good faith fits in with the mental distress in the contemplation of the parties, or the guarantee of reputation.  We are failing to see that it is all the same test- the duties of the parties.

Once we realise this, we can progress to more useful analysis for presenting a case to a judge and for deciding that case.  Of course, when we reach this stage, the work is only beginning.  It is entirely fair to say, as I did above, that ‘rooting the recovery in the actual contractual implied undertakings’ begs an important question.  The judge must decide the duties of the parties, the assumptions of liability under the contract.  Most of this information is not expressed.  Most parties use a shorthand most of the time, and that shorthand is only comprehensible in terms of the state of the law.  Hence an ‘obligation to convey property’ by a commercial party is known to be (i.e. to include an intention of), through the well-developed rules of the court, an assumption of the risk of a fall in the market by the seller.  In other words the seller knows he will be liable for the expectation ‘interest’, and will have to contract out of it if he wants to.  On the other hand, if the buyer has a personal reason for wanting delivery on that date, for example another contract with a third party which requires it, or the convenience since he is going away on holiday, or the sentimental value that it is his birthday, then he will have to make the seller contract in to such liability (by paying more in return for the assumption of risk; merely telling the seller about his personal circumstances should not be enough).  All contractual liability is fixed by the parties, but mostly it is implied and not expressed, and so is fixed (in the absence of express terms) by the custom of the trade, which to some extent is formed by the past decisions of the court, and by the analysis of the circumstances of the negotiations.
  It is the lack of express assumption that gives the court its discretion, but we should not confuse the quality of this discretion and overemphasise the, at first fictional-looking, nature of analysis of factors such as ‘the process of negotiations’ and ‘the relationship of the parties’.

The discretion which the judges have is not a ‘strong’ discretion, as the discretion as to whether to award equitable remedies is usually thought (rightly or wrongly) to be; it is the weak discretion of having clear rules to follow, and only one basis upon which to found the decision (the intentions of the parties), but a certain amount of leeway in what they imply from the evidence before them.
  All contracts have implied terms and whilst the courts are bound to imply them on the basis of what assumption they think the parties made (through rules of remoteness, implication by fact, custom, course of dealing), they also have some discretion to direct the way that the genre of contracts will evolve: this is because the trade/society custom is engaged in a two-way interaction with the law- on the one hand it informs the judges who make the law about what assumption of responsibility to imply, and on the other hand the law and its decisions leads to changes in custom or the culture (e.g. of employment by introducing notions of good faith), or less violently it stipulates conclusively what the custom (which evolves more slowly and imperceptibly) is.
  The other factor giving them a certain discretion is that the parties aren’t necessarily lawyers, they didn’t formulate their implied risks into legal language and there is no reason to suppose that they could easily have done so, even if they had tried.

Hence an intention can be complex without being formulated.  One can even go so far as to say that a party can intend something without it even occurring to him.
  In any case, one can definitely say that if we can imply from the relationship what the parties (and it is important that we mean both parties) would have wanted had they thought about it, then in a very real way they intended it.  This is shown by Goff J.’s useful formulation of the contract remoteness rules as now being one rule and not two separate rules (the rules in Hadley v. Baxendale):

In the light of the decided cases, the test appears to be: have the facts in question come to the defendant’s knowledge in such circumstances that a reasonable person in the shoes of the defendant would, if he had considered the matter at the time of making the contract, have contemplated that, in the event of a breach by him, such facts were to be taken into account when considering his responsibility for loss suffered by the pl as a result of such breach. The answer to that question may vary from case to case, taking in to consideration such matters as, for example, the nature of the facts in question and how far they are unusual, and the extent to which such facts are likely to make fulfilment of the contract by the due date more critical, or to render the plaintiff’s loss heavier in the even of non-fulfilment.
 [italics added]

Doubtless we also recognise in this something of the classic ‘officious bystander’ test for implication of terms, as set out by MacKinnon L.J. in Shirlaw v. Southern Foundries (1926) Ltd.
 where something was not put in the contract, and so was not expressly considered by the contracting parties at the time of contracting, but was so obvious that if an officious bystander had later suggested it, he would be “testily suppressed with a common ‘Oh, of course!’”  This test, together with the ‘business efficacy test’, has undergone a similar dispute to that regarding remoteness: is it an objective or subjective test?
  Unlike the remoteness dispute, the implied term dispute seems to have come to the preferable (correct) conclusion: that it is a subjective test.  Treitel states of the business efficacy test: “It is submitted that, in the present context, “business efficacy” is merely a practical test for determining the intention of the parties: in most cases, it can be assumed that they would have agreed to a term which is necessary to make their agreement work”. 
  Thus the business efficacy test is just like the ‘reasonably foreseeable’ test in remoteness; it is merely evidence on the basis of what was objectively foreseeable as to what was subjectively intended in the bargain (except that something being necessary for business efficacy is stronger evidence than merely being reasonably foreseeable).

The point being made is that just because a term isn’t in the contract, that doesn’t mean that it is a fiction to say that it was ‘intended’.

It is equally important to understand that the fact that a term is fairly complex and legalistic doesn’t mean that it wasn’t intended (in that it doesn’t mean that the allocation of risk and liability that the term describes wasn’t intended).
  For example, to imply a term of ‘good faith’ is not to impose requirements of good faith on people paternalistically, it is a code word to say that the parties must have, if only they’d thought about it, intended (e.g. because the contract was a long-term relational one) to have some flexible measure in it to regulate the use of power by each party later in the contract.
  Often parties making long-term contracts are pre-occupied with the present and don’t foresee what will happen, or irrationally hope that they will be the one who has the power later and so they won’t need the term, and so put off writing it in- although still intending it since they know that they may be the weaker party.
  In addition, being a code word, ‘good faith’ is not a rigid concept and merely denotes whatever flexible regulator of power is most apt to what the parties (would have) intended.  Hence, by analogy (and also direct application in some contract cases
), the administrative law principles of natural justice are really a flexible menu (there’s that word again) of principles from which the judge ascribes those that are most suitable to the case in question (in administrative law this depends upon the right at risk, how judicial or administrative the decision-making process affecting that right is, etc.)  Thus we can imply terms that are equally, indeed precisely, as woolly as the intentions of the parties were!  This shouldn’t worry us; it is giving effect to the parties’ bargain and intentions.

Thus, the judges have a menu of legalistic contractual terms available to them from which to choose in deciding how exactly to describe the type of assumption of liability / the allocation of risk in a particular case: there could be a guarantee of enjoyment (Jarvis v. Swan’s Tours Ltd.
), a promise to give reasonable notice to find another job before dismissal (employment contracts), a guarantee not to harm reputation/cause mental distress (found in Kempling v. Hearthstone Manor Corp.
), a duty of good faith not to harm reputation / cause mental distress, a duty of care not to harm reputation / cause mental distress, etc.  This list is far from exhaustive (and we will examine some more below), the point merely being that from this menu the judges can describe the obligations of the parties, based upon what they promised.

To suggest that these are separate evolving doctrines, to look at the rules as to ‘when mental distress is recoverable’ or ‘what are the rules regarding aggravated damages’, is to ignore what is going on, to look externally at the cases without taking any kind of internal understanding of what judges do.  The judge is merely choosing from the menu a term which he feels reflects the assumptions of liability actually made in the contract by the parties, and the assumption is no less ‘actual’ for being implied.  Of course parties won’t express everything, and the courts must look to what they would have written, whether this is by Holmes’ ‘tacit agreement’ test of remoteness or the ‘officious bystander’ test of implying terms in fact, or to some extent the tests for the implication of terms in law- these all ask the same thing.  The process is always the same, although the content (of the parties’ allocation of risk, and so the term the judge chooses from the menu to reflect this) is different.

I will present one final point before we look to the cases and see whether we can throw some light on the real issues that the judges should assess. There is a danger of momentum or inertia taking hold in a system that runs (like the common law) on precedent.  This is what happened with the rule in Addis v. Gramophone Co. Ltd.
 which the House of Lords in Malik v. B.C.C.I. SA
 and the Supreme Court in Wallace v. United Grain Growers Ltd. 
 summarily dismissed (as we will see later): first there was a judgement on the general duties to be implied in a particular type of contract (in that case employment) and then hundreds of cases applying it.  This struck fear into the hearts of any judge considering finding a ‘new’ implied duty into the contractual relationship.  There are two reasons why this should be resisted: Firstly, the nature of the contractual relationship changes over time as the society and the culture of the employment market changes (this is the reason judges give for finding a new term).  Secondly, the culture and process of judicial thinking changes over time as judges become aware of, and more ready to use, concepts such as mental distress, human rights, good faith and  flexibility of adherence to the intentions of the parties.  In short, the judicial menu of terms available that grows from other contracts and other areas of law (this is the reason that judges usually have for finding a new term- the older judges never would have thought of this term).

This is one reason why the use of terms such as ‘aggravated damages’, while it can be harmless, has a tendency to run away with itself.  The comments of Southin J.A. in Warrington v. Great-West Life Assurance Co. are particularly perceptive:

I am, however, troubled by the term “aggravated damages”, the use of which can lead, if not fully understood, to confusion.

As such damages are compensatory, and akin to damages for pain and suffering, whether such damages are founded in tort or contract, they require no adjective.  The danger is that those who do not analyse the nature of the damages will take “aggravated damages” to be a lesser form of punitive damages, which they are not.  There is in them no aspect of punishment at all…

If I may say so, Madam Justice Newbury’s phrase “damages for mental distress” appeals to me not only as accurately expressing what is in issue but in obviating the confusion that may arise from the term “aggravated damages”. [my italics]

Southin J.A. is correct: there is nothing aggravated about aggravated damage.  Such damages are fully compensatory and not punitive,
 they are merely damages awarded to compensate for a loss, the liability for which was undertaken in the contract.  They require no adjective, except perhaps (like the term “mental distress”) to label the particular risk by subject-matter when assessing to which party it was allocated in the contract.  The ordinary rules of award must apply: remoteness, implied terms etc.  There is no room for special rules of policy regarding the allocation of risk; that is a matter entirely for the parties.  As mentioned above, only misunderstanding of remoteness and the basis of liability causes any need for ‘special rules’ regarding particular types of damage.

Wallace and Vorvis
The law in the areas we are dealing with must be looked at in the light of the two most recent Supreme Court decisions on point, those in the cases of Eonis J. Vorvis v. Insurance Corporation of British Columbia in 1989,
 and of Wallace v. United Grain Growers Ltd. in 1998.

The Vorvis Case
In Vorvis the appellant fifty-four year old was dismissed from his position as a junior solicitor by his employer, the respondent.  The appellant’s supervisor became dissatisfied with the appellant, who was something of a perfectionist, and the pace of the appellant’s work, and put pressure upon him to work faster, finally dismissing him after just over seven years of employment.  The trial judge (Macfarlane J.) found wrongful dismissal (i.e. dismissal without cause) and awarded seven months reasonable notice pay (a period agreed between the parties).
  The British Columbia Court of Appeal confirmed this result adding an award for loss of overtime.
  The Supreme Court dismissed an appeal for an award for loss of pension rights (since the pension would not have vested during the reasonable notice period), and also dismissed the appeal for damages for aggravated damages for mental distress (unanimously) and for punitive damages (Wilson and L’Heureux-Dubé JJ. dissenting).

For present purposes we are largely interested in the aggravated damages head of claim (although it is important to note that procedurally the appellant had not pleaded such damage separately in the Court of Appeal, and later claimed that it was part of the punitive damages head of recovery which he had pleaded).

McIntyre J. delivered the judgment of the majority (with Beetz and Lamer JJ. concurring) firstly making clear the distinction between ‘punitive’ or ‘exemplary’ damages (to punish) and aggravated damages (purely compensatory).  The latter compensate for intangible injuries and as such are an augmentation of the general rules relating to the assessment of damages.  He decided that “the employer/employee relationship (in the absence of collective agreements which involve consideration of the modern labour law régime) has always been one where either party could terminate the contract of employment by due notice, and therefore the only damage which could arise would result from a failure to give such notice”. 
  Nevertheless he held that “I would not wish to be taken as saying that aggravated damages could never be awarded in a case of wrongful dismissal, particularly where the acts complained of were also independently actionable, a factor not present here.”
  In addition he said that any injury caused by the conduct “cannot be said to have arisen out of the dismissal itself” since it preceded the wrongful dismissal.

Wilson J., delivering the minority judgment (L’Heureux-Dubé concurring), agreed with McIntyre J.’s conclusion, however disagreed with the rationale that he had used.  She instead preferring to base the unavailability of damages for mental suffering on basic remoteness rules- whether the mental distress was in the reasonable contemplation of the parties at the time of contracting- on the basis of the judgments in Jarvis v. Swans Tours Ltd
 and Brown v. Waterloo Regional Board of Commissioners of Police
 where the same rationale was used.  Wilson J. noted that Professor Fridman has stated that the employment contract is a prime type of contract for the awarding of mental distress damages because it is a relationship of ‘trust and confidence’ (a phrase we will come back to later) and one of vulnerability.  Wilson J. disagreed with McIntyre J.’s ‘independent actionable wrong’ test (and she is surely correct to do so), and also disagreed with his finding that “because the conduct complained of preceded the wrongful dismissal it cannot aggravate the damages resulting from the dismissal” (and she is surely wrong to do so).
  Wilson J. also rejected the approach adopted in Bliss v. South East Thames Regional Health Authority
 and Hayes v. Dodds
 that mental distress damages are available only in cases where the object of the contract was to provide peace of mind or freedom from distress, since this is merely a policy limitation and employment contracts “do not in the normal course have as their object the provision of peace of mind and freedom from distress”.  Wilson J. finished by seeking to apply the ‘rule in Hadley v. Baxendale’ to the facts, and argued that although there was humiliating treatment, Mr. Vorvis was fifty-four and it was his second career, he had not been employed for a particularly long time, and there was a reasonably buoyant job market with no special trusting relationship or special promises, so mental distress was not in the reasonable contemplation of the parties at the time of contracting.

Vorvis is not the leading case in this area.  It has been surpassed in this by the decision in Wallace.  Yet analysis of this case is highly instructive since the richness of the two reasoned judgments (the majority and the minority) is such that they encompass most of the issues that arise in all the judgments in all the cases in this area.

Firstly, and perhaps most importantly, the majority made it clear that aggravated damages (of all kinds) are compensatory.  In contract law this means that they are damages in measurement of loss caused by a breach of contract, such loss being at the risk of the breacher.  This is important.  Despite some confused reasoning, the apparently conflicting approaches of the majority and minority can ultimately be shown to be both merely seeking to assess whether such requirements are satisfied.  The starting point was the proven breach of the proven duty to give reasonable notice before dismissal, a duty which is well established in employment law and forms the basis of most dismissal claims.

At the risk of stating the obvious, any award of contractual damages requires (all of) the following:

[a] loss (e.g. here mental distress),

[b] caused by breach of a contractual duty (which requires recognition of the duty),

[c] such loss being within the risks assumed by the breaching party with regard to the duty breached: in other words, such loss being within the contractual orientation of liability. 

This is pretty much all that needs saying.  There is no need to ask whether the loss is a ‘legally recognised’ loss, or within a certain category, since the only legal recognition necessary is recognition under the contract, under requirement [c].  There is no need to define the type of loss in [a] except to see whether it fits within the risks assumed in [c]: there is no magic in the term ‘mental distress’ for example, it is merely a label to describe a grievance that many people have that they often seek to show was at the risk of the other contractor by an argument through [c].  In fact, to some extent the requirement of there being a loss at [a] is misleading, since it suggests that there is some kind of objective way of determining loss.  Really this can be conflated within [c], inother words anything for which liability was assumed was a loss (the point of a separate requirement [a] is merely to highlight that the liability must be activated; the object of the liability must have factually occurred).

This is the pattern that judges must not stray from.  If we are talking about the duty to give reasonable notice upon dismissal without cause in the contract of employment (as the judges were in Vorvis), then we must ask whether mental distress resulted from a failure to give reasonable notice, and whether the risk/liability for such a consequence was assumed by the breaching party under the contract (the bargain/agreement).

The Manner / Fact of Dismissal

One good example of the confusion that results is the court and academic discussion of the ‘manner’ of breach.  There is no question that the loss for which liability has been assumed in [c] must be caused ([b]) by the fact of the breach and not the manner.  This sounds very cryptic, like some kind of rule, but actually it is tautologous in the above requirements: the ‘manner’ of breach is by definition irrelevant, it is not a matter for argument.
  By definition for some conduct to only be the manner of a breach means that it is not itself the fact of breach of any duty, in other words there is no duty not to conduct oneself in that way and any damage resulting is either at the sufferer’s risk and protectable only in the civil law rules governing non-contracting parties (i.e. tort).  This is not to say that there cannot be a duty not to cause mental distress by the manner of dismissal, a duty to conduct oneself in a particular way, but it is merely to say that if there is such a duty then recoverable is possible (since the manner of dismissal would constitute a fact of breach of a duty), if there isn’t then it isn’t.

In the case of Vorvis, on the findings of the court, the alleged mental distress was caused by events leading up to the dismissal (such as weekly progress meetings putting pressure on the appellant to work faster) and not by the dismissal itself.  Thus with regard to the duty to give reasonable notice, even if there had been a breach of such a duty and the liability for ensuing mental distress had been assumed under the contract (question [c]; the remoteness/orientation question), there was no (proven) mental distress caused by the breach and so within the liability assumed.  Hence McIntyre J’s observation that the conduct was breach and so the injury “cannot be said to have arisen out of the dismissal itself”.
  For there to be compensable damage in such a case the court would have to find another duty the breach of which caused mental distress, and thus go back to asking questions [b] and [c],
 or accept that there can be no recovery.  The court chose the latter option.

The Duty to Give Reasonable Notice and Mental Distress

Assuming for the sake of argument (against the facts of Vorvis) that the breach of the duty to give reasonable notice had caused the mental distress a court would still have to answer question [c].  This is tested by reference to the ordinary rules of remoteness (as Wilson J. correctly argues) provided that they are applied as was discussed earlier- by testing for an assumption of risk (implied or express) not mere foreseeability of risk (which can only be evidence, often weak, of such an assumption of risk).  How do we go about this?  Well it is not an easy case at all, since arguably one of the things that the requirement of reasonable notice is trying to protect is the employee’s emotional harm upon dismissal.  Thus this is a case where to imply liability would not be an unrealistic thing to do given the term in the bargain that requires reasonable notice.  On the other hand it is arguable that an employee is always prepared for dismissal and must accept the risk as one of the natural vicissitudes of life and employment.  It is also arguable that the obligation on the employer would be too strict since the mental distress would be unavoidable loss (since by definition it is not the manner of conduct, which he can control, which causes this distress).  This seems to be what McIntyre J is trying to say by his near ritual incantation of the employer’s right to dismiss and merely pay notice damages, although apart from this he fails to squarely address the issue.  Wilson J addresses the issue also and looks at some relevant factors (how trusting the relationship was, whether there was any promise) before concluding that the loss was too remote.

This may be correct, but we should also remember that although an employer cannot avoid the loss necessarily, they can avoid being liable for it: even if the employer gave reasonable notice, or had cause for the dismissal, the employee would probably still suffer mental distress (possibly more in the latter case since the embarrassment and stigma would be greater).  Yet such distress would be a fact of life not a fact of contractual liability: in a sense it is only important to look at what is loss under the contract.  Thus if the employer is liable for mental distress resulting from a failure to give notice then they can avoid liability by giving notice (even if this doesn’t avoid all distress); this is a coherent way of viewing a bargain which includes a duty to give reasonable notice.

In addition, it is important to note that it is not very unrealistic to argue that mental distress was caused by failure to give notice itself (rather than the dismissal as a whole).  It is clear that dismissal is a very emotional occurance: the altering of daily routine and leaving friends and associates, and uncertainty regarding future finances (upon dismissal) is clearly a traumatic event in a person’s life.  Perhaps it would be less traumatic if the employee was better prepared, if s/he was told that they had only a  certain period of time (the notice period) to find another job and get used to the idea and the consequences of dismissal.

Ultimately the analysis must come down to what the orientation of the reasonable notice duty was, how close the relationship with the employer was and whether it is fair to say that the bargain must have included an implicit assumption of liability for mental distress, or whether the duty to give reasonable notice is focussed solely on ensuring that the employee does not suffer (significant) financial harm as a result of the dismissal.

Other Duties

As mentioned above, the rejection of the liability with regard to the duty to give reasonable notice does not preclude the parties imposing (assuming) such liability ona party for breach of another duty (if the distress results from breach of that duty).  McIntyre J. was well aware of the (although he failed to make it clear) possibility of the pressuring conduct of the employer providing the breach of this other duty.  This is what McIntyre J. means by saying that “I would not wish to be taken as saying that aggravated damages could never be awarded in a case of wrongful dismissal, particularly where the acts complained of were also independently actionable, a factor not present here” [italics added].
  

Firstly it is clear that this leaves open the possibility of recovery without an independently actionable wrong (i.e. for the breach of the duty to give reasonable notice as above), although such was not found in the instant case.  The use of the word ‘particularly’ can leave no other conclusion but that an independent action is not necessary.  This is an important point because some writers, such as Randall Schai, interpret the majority view as seeing “psychological losses as something that cannot be chained onto another breach.  Instead, for any such claim to be considered it must arise from an actionable breach of its own,  independent of the breach giving rise to the wrongful dismissal” [italics in original].
  While Schai rightly criticises this conclusion,  with respect the words used show that such a restrictive (and arbitrary) result was not what McInyre J. had in mind.  See also Scott C.J.M. in the Court of Appeal judgment in Wallace, who states that “the trial judge’s conclusion that fair treatment was an implied term of the contract of employment cannot stand.  Conduct that is not independently actionable in accordance with the test in Vorvis cannot be converted into one by simply calling it an implied term…”
  Whilst Scott C.J.M. is right that there should be no implication of terms that do not reflect the bargain of the parties, he is dead wrong in his main conclusion: finding an implied term is exactly how conduct that is not independently actionable in accordance with the test in Vorvis can be converted into an independently actionable wrong.

In addition, this statement provides the phrase or concept of the ‘independently actionable wrong’, so misunderstood in later cases.  It is clear what McIntyre J. meant by ‘independently actionable wrong’ when one reads the quotations that he followed his statement with. Firstly there was a quotation from Hinkson J.A. in the Court of Appeal in Vorvis
 

It was not suggested by the plaintiff that Reid’s actions in the months prior to his termination constituted a breach of contract.  Upon the basis of the reasoning in the Brown case, Reid’s conduct was not a separate head of damages in the claim  for breach of contract. [italics added]

and then he inserted a quotation from Weatherston J.A. in Brown
-  

If a course of conduct by one party causes loss or injury to another, but is not actionable, that course of conduct may not  be a separate head of damages in a claim in respect of an actionable wrong. Damages, to be recoverable, must flow from an actionable wrong.  It is not sufficient that a course of conduct, not in itself actionable, be somehow related to an actionable course of conduct. [italics added.]

Thus it is obvious that McIntyre J. meant that there could be, in addition to the contractual duty to give reasonable notice, another tortious or contractual duty which is breached by the conduct.  He was emphasising the issues discussed above with relation to requirements [a] to [c] and the discussion of the ‘manner’ and the ‘fact’ of breach: the damage must be a causal result of the breach of a duty, and the fact that it is not recoverable for breach of the duty to give reasonable notice (even if it had been caused by such breach) does not prevent it being recoverable for the breach of another duty in contract or tort.  ‘Manner’ of breach is irrelevant, causation by (the fact of) a breach, any breach, is necessary for recovery.

One form this could take is a contractual duty to provide a certain level of peace of mind (i.e. in effect to guarantee a certain freedom from distress) in addition to money and the other benefits that an employer pays his employee with.  Although this is the term that it looks like we mean when we say that peace of mind is the ‘very thing contracted for’, we will see below that this really cannot be the case.  It seems that Wilson J. is right to reject the rule of Bliss
 requiring a duty to provide peace of mind in the policy sense meant in this case, since the ‘rule’ adds nothing except confusion to the general rule of contract that there must be an assumption of risk in the contract for liability.  The only difference between the ‘independently actionable wrong’, and the assumption of risk for this loss under a duty also assuming risk for other (tangible) losses, is that the duty in the former cases is solely concerned with the intangible.  In analytical terms, that is no difference at all.  Hence in both cases the court must look for an implied term or a reasonable contemplation of risk (in the special narrow sense intended by Baron Alderson).  In other words the court must look for an assumption of the risk in the contract.  It is clear that no term assuming ‘risk for mental distress resulting from failure to give reasonable notice’ can be implied.  It seems that the courts have not as of yet found a term assuming ‘risk for mental distress of the employee (with regard to the employment)’ simpliciter, and this is probably because such a term would be very onerous: it would be one thing to find such a term in a transaction (such as buying a holiday) but another in a long-term relationship like employment.  Hence Wilson J. agrees that employment contracts “do not in the normal course have as their object the provision of peace of mind and freedom from distress”, and McIntyre J. implicitly agreed by finding no independent actionable wrong.  It is only fair to note that Wilson J. made this admission in the context of his rejection of the Bliss test that peace of mind be ‘the very thing contracted for’.

I would respectfully submit that this test is misleading and the real test (the only test there ever is) is whether the peace of mind was a thing contracted for.  The difference between a holiday and an employment case is merely that it may be easier to prove this in the former context (where enjoyment is more obviously a motive for contracting) than in the latter (i.e. nothing more fundamental or mystical than a mere question of degree regarding evidence).

Hence, to recap, the only question that needs to be asked is whether the risk of mental distress was assumed by the party in breach, and more fundamentally whether the mental distress was caused by a breach.  If the very term stipulates what is effectively a guarantee of peace of mind then the harm doubles as the breach.  If, as is more likely, the term has a different content then the assumption of risk for mental distress (an orientation of the obligation) must be accompanied by proof that there was breach of the obligation (such as failure to provide reasonable notice) and that the harm was caused by the breach.  Everything in both the majority and the minority is in accordance with that, although neither saw the full picture.

A final point before leaving this case is that once the court analyses the nature of liability in these simple terms then the real questions, of what risks were assumed, can be asked and the courts can look to their menu of possible clauses and find one to fit the assumption of risk of the parties.  If the court remains fixed in its ‘remoteness’ vs. ‘peace of mind as the very thing contracted for’ outlook then there is no room to find a duty not to cause mental distress by bad faith etc.

The Wallace Case

Whatever the errors in the analysis given in Vorvis, those made in Wallace (by an almost entirely re-constituted Supreme Court, only L’Heureux-Dubé appearing in both cases) were far greater, and the consequences of the conclusions arrived at far more far-reaching.

In Wallace the appellant employee had been employed by the respondent printing company as a salesperson, being lured away from a competitor former employer with promises that if he performed as expected he could continue to work for the respondents until retirement.  After fourteen years of exemplary performance as top salesman, Mr. Wallace was dismissed without reason, aged 59 years old.  The respondent maintained that the dismissal had been with cause (unsatisfactory performance) until trial, when they conceded that the dismissal was wrongful.  The respondent led uncontroverted evidence that he had suffered from depression and stress as a result of the dismissal.

The first issue that arose (and for us the least interesting) was as to whether Mr. Wallace could bring a claim for wrongful dismissal as an undischarged personally bankrupt plaintiff in the absence of his trustee in bankruptcy (he had voluntarily declared personal bankruptcy almost a year before his dismissal).  The trial judge held that he could not, the Manitoba Court of Appeal held that he could.  The Supreme Court dismissed the cross-appeal and affirmed the Court of Appeal’s ruling although not their reasoning, finding that usually such after(bankruptcy)-acquired property as the right to sue under a contract passed to the trustee in bankruptcy, although the exception of s68(1) of the Bankruptcy Act, R.S.C. 1985 applying to ‘salary, wages, and other renumeration’ applied.  We will say no more about this issue, except to point out that Iacobucci J. acknowledges that “the underlying nature of the damages awarded in a wrongful dismissal action is clearly akin to the “wages”. An award of damages in a wrongful dismissal action is in reality the wages that he employer ought to have paid the employee either over the course of the period of reasonable notice or as pay in lieu of notice” and so one can’t  help but wonder how this could be true with the inclusion of the bad faith damages (as we shall see below) which clearly are not meant to literally equate to wages for any real period of notice (since they are ex post facto),

Regarding damages, the trial judge (Lockwood J.) awarded reasonable notice compensation based upon a 24-month notice period, and $15k aggravated damages for mental distress: finding after Vorvis an independent actionable wrong in the form of an implied contractual assumption of liability for mental distress upon dismissal without cause, or alternatively a breach of a tortious duty of care. 
  Lockwood J. rejected the claim for punitive damages, and rejected the argument that there was a fixed term contract.  The Manitoba Court of Appeal reduced the notice period to 15 months having deduced that the trial judge had allowed aggravating features to creep into his award, and overturned the award of aggravated damages.
  The Supreme Court allowed the appeal and restored the trial judge’s award, holding that there could be no separate damages for mental distress although such damage could factor in the reasonable notice period and as such the trial judge’s award could stand.
  The minority disagreed with this reasoning, although held that the trial judge’s award should stand on ordinary compensation principles, and that there should be a separate contractual duty to act in good faith in dismissing an employee and the Court of Appeal’s award for mental distress should stand.

The Duty To Give Reasonable Notice

The starting point of any analysis must, again, begin with a duty that we know exists and that we know was breached: the duty to give reasonable notice when dismissing without cause.

Here the difference between what the majority (Iacobucci J. giving judgment, Lamer C.J.C., Sopinka, Gonthier, Cory and Major JJ. concurring) and what the minority (McLachlin J., with La Forest and L’Heureux-Dubé JJ concurring) say is very important, but more important is the difference in approach between the two.  The minority disagreed with Iacobucci J.’s approach since the nature of the cause of action, the actionable wrong provided by the breach of the duty to give reasonable notice, did not allow the conclusion that Iacobucci J. reached.  They analysed the nature of the term, concluded that “reasonable notice, in turn, represents the time that may reasonably be required to find replacement employment”
, and hence concluded that the harm compensatable is merely the loss of the notice, and only “factors relevant to the prospects of re-employment” should be relevant to what this loss is (i.e. how long reasonable notice is).  McLachlin J. then assessed the menu of possible terms and found an implied term to act in good faith in dismissing an employee after assessing what obligations and important interests are included in the contract of employment, i.e. what the parties have contracted for.  Iacobucci J., on the other hand, makes the same analysis of what interests are important and hence may be protected under contractual obligations, which seemingly leads him inexorably to the implication of a term of good faith, and yet finds no new term, instead merely adding damages for mental distress to the old term of the ‘obligation to give reasonable notice’.

At first it seems that Iacobucci J. has finessed the old problem (see Addis) of the mental distress not being caused by the actual failure to give notice in any real sense (since it would have occurred even if notice had been given) by including the mental distress-type damages within the reasonable notice period itself.

Yet this cannot be right.

Whatever the precise basis of the length of the reasonable notice period (and the amount of time it would reasonably take to find replacement employment seems to be the best if not only rational suggestion) it is clear that the putative period of time designated by it is a real period of time.  The usual compensation is not merely the compensation for the time it would take to find replacement employment, it is compensation in lieu of the giving of notice which the employer was actually obliged to do (when dismissing without cause).  Iacobucci J. himself says that “An award of damages in a wrongful dismissal action is in reality the wages that he employer ought to have paid the employee either over the course of the period of reasonable notice or as pay in lieu of notice.”  The period of reasonable notice is the period that the employer, in the real life situation, should have given to the employee before the termination of the employment.  This is fundamental, since the period of reasonable notice must be determinable in advance by the employer- not merely ex post facto by the court.  The court is merely deciding the actual period of notice that the employer must give to avoid breach- i.e. breach is not inevitable.  It is irrational to say that the period of reasonable notice must be greater if the employer behaves badly in the dismissal, in bad faith (i.e. insensitively).  The reason for this is that then the employer was earlier (at the time of dismissal) duty-bound to give a reasonable notice period which includes provision for insensitivity of humiliation that he has performed– this is the only faithful meaning of ‘reasonable notice period’.  Thus any behaviour after the moment at which the employee is dismissed  / given their notice cannot be relevant since otherwise the employer would have to take into account his future behaviour in fixing the period of notice.   Most particularly, any behaviour in failing to give notice (such as in Addis v. Gramophone, which we will examine later, where the employer replaced the employee with another one instead of giving him due notice) cannot be factored in since it is paradoxical to say that the length of the notice period that the employer was obliged to give (and could have avoided breach by giving) depends upon the conduct of the employer which included not giving the notice.  Hence any spreading of rumours or harshness after the moment of dismissal cannot logically be included since had the employer given notice they would not have been included.  This is quite apart from the problem of the employer never being able to judge the ‘bad faith’ etc. and so never being able to give the correct period of notice.

Iacobucci J. held that, in addition to making it harder to find replacement employment “the law must recognize a more expansive list of injuries which may flow from unfair treatment or bad faith in the manner of dismissal”.  Indeed, by all means recognise them, but not under the duty to give reasonable notice which is merely one contractual duty.  There are many possible terms for a contract, of which United Grain Growers Ltd.’s behaviour could constitute breach (McLachlin J. identified one), although the ‘duty to give reasonable notice if dismissing without cause’ is not one of them.  Thus the approach of Iacobucci J., and through him the highest court in the land and the strongest authority on the issue, was far worse than the approach rejected in Vorvis of an implied assumption of liability for mental distress resulting from the breach of the duty to give reasonable notice, since here Iacobucci J., rather than finding such an appendage duty, actually sought to redefine (distort) the duty to give reasonable notice by somehow altering what is reasonable.  No wonder McLachlin J. was forced to question what cause of action Iacobucci J. was using to make the award he had made and held that “the only damages recoverable in an action based on breach of the contractual duty to give reasonable notice are those related to the prospect of re-employment.  Other wrongs must find their remedy elsewhere”.

Bardal and the Duty to Give Reasonable Notice

As a postscript, we should observe that the duty to give reasonable notice (i.e. the meaning of ‘reasonable’) is not quite as simple as McLachlin J. and I might have the reader believe (or as simple as we might wish it to be).  The Bardal v. Globe Mail factors themselves
, the defining basis of calculating what is ‘reasonable’ or not, do not seem to be exclusively based upon the time that it will reasonably take to find new employment: if this was the case then we might wonder why the ‘length of service of the servant’ is relevant (since it is unlikely to play a part in finding a new job).  In addition we may wonder what the ‘status’ of the employee has to do with the difficult of finding re-employment (a factor that was considered important by the majority in Cronk v. Canadian General Insurance Co.
), or the inducement to leave secure employment.
  Of course, there may well be cases where these factors are relevant to how difficult it is to find a new job, and there is nothing wrong with including them  in  a list of possibly relevant factors, but confusion ensues if the factors are applied in some kind of illogical calculus whereby incommensurables are balanced by magic, i.e. if we don’t bear in mind what these factors are examples of.  This crucial term (the duty to give reasonable notice if dismissing without cause) is as much in need of analysis as any other– it is almost incredible to believe that hundreds of decisions are made each year with no real adherence to any basis of why these factors are relevant, of what are we driving at.
  Nevertheless it seemed fairly clear that ultimately the basis of Bardal should be, and is generally accepted to be, analysis of the reasonable amount of time needed to find re-employment.  This is shown by the clear recognition in the cases since Wallace that its notable feature was its departure from the ‘time to find re-employment approach’: See for example Esson JA in Cassady “It is significant that the damages which can be awarded by the extended period of notice are not limited to matters which negatively affect the employee’s chances of finding alternative employment.  Indeed, it is that aspect which may properly be termed revolutionary... The reasonable period of notice is no longer to be limited to providing enough time to find new employment”.

 There have formerly been cases where the bad faith manner of dismissal has been taken into account in the reasonable notice period such as where there were false accusations of dishonesty against the employee which made it more difficult to find re-employment (because mud sticks) as in Trask v. Terra Nova Motors Ltd.
  There have also been a handful of cases in lower courts which have also used Iacobucci’s novel reasoning, although it is arguable that they are wrongly decided.
  Yet we can still see that before Wallace the reasonable notice period was a radically different thing to its new incarnation.

The Menu

There was a menu of duties that the courts could have found.  Here are only some of the possibilities that arise from this case (apart from the new type of ‘reasonable notice’):

The Dismissal After Being Assured Long Employment:

1) An express duty not to dismiss without cause: this would seem, in the particular circumstances, to be most suitable since there was a guarantee (assurance) that Mr. Wallace, if he performed as expected (i.e. if he didn’t give cause for dismissal?), would be kept on until retirement.  This would not compensate for mental distress of itself, but would compensate for the difficulty of finding another job.  The problem with this is that it depends upon findings of fact, and the trial judge did not find an express term of this nature.  Both the majority and minority mention this possibility.  This was discussed in the Court of Appeal where Scott C.J.M. held that the trial judge was right to find that the guarantee/assurance wasn’t a contractually binding one as this is “consistent with the modern day reality of an ongoing fluid relationship between employers and employees”.
  This may be true, but surely the defendant could sue for misrepresentation at the least.

2) The duty to give reasonable notice (without Iacobucci J.’s new ‘interpretation’ of it): It seems that the dissenting opinion is fairly close to the orthodoxy, that this duty is based upon the ‘reasonable’ amount of time it should take the employee to find new employment.  It is clear that this term was present and was breached.

The Mental Distress Resulting From the Fact of Dismissal:

3) An implied term assuming liability for mental distress arising out of failure to give reasonable notice (i.e. out of breach of the duty to give reasonable notice):  This is the term that the court addressed in Vorvis.  This would ordinarily be assessed through simple remoteness rules, as opposed to implied terms rules, since it acts as an adjunct to an already existing duty.  The problem with this term is that it would require the court to find an assumption of responsibility for mental distress resulting from failure to give reasonable notice, rather than merely from dismissal itself, since dismissal with reasonable notice is not breach of the main term.  Yet it is difficult (although far from impossible) to imply the parties agreeing (albeit implicitly) that one party will suffer mental distress as a result of the failure to give reasonable notice, although if he had the reasonable notice he would not suffer mental distress (or more to the point liability is only assumed for the first kind and not the second kind).  On the other hand, it may be suitable in a case like Wallace where there was an assurance that Mr. Wallace could expect long-term employment, which could easily translate into a term in the contract that the employer assumes responsibility for mental distress arising out of the failure to give reasonable notice, i.e. warning, before dismissing.  This is how the trial judge expressed it: “reasonable contemplation... that if the plaintiff, having been given such a guarantee, was unjustifiably dismissed without warning, he would probably suffer mental distress.”

This term is discussed in detail above
, and it seems to be against the ratio of Addis.

4) An implied term assuming liability for mental distress arising out of dismissal (whether with or without reasonable notice): the court is unlikely to find this term since parties in the modern world can usually be expected to accept that they will be dismissed at some point and to deal with that as a natural incident of employment contracts.  (Remember we are not here dealing with mental distress arising out of the manner of dismissal).  On the other hand, this may be an easy term to imply in the circumstances of the instant case, in place of a promise not to dismiss: i.e. the assurance of long-term contract may operate in law not as a promise to employ forever but a promise to compensate for the distress arising out of failure to live up to the assurance (i.e. failure to employ until retirement).

5) An implied term assuming liability for mental distress arising out of breach of the express term to employ until retirement: if the express term in  (1) were found then this may be a reasonable adjunct to it to imply (this is similar to the route of (3)).

Mental Distress Resulting From the Manner of Dismissal

6) An implied term to act in good faith in dismissing employee.  This term is said to arise out of the close relationship of employer and employee (the same relationship which, as we will see, has given rise to ‘duty of trust and confidence’ in the English House of Lords) and how impliedly “in the course of dismissal employers ought to be candid, reasonable, honest and forthright with their employees and should refrain from engaging in conduct that is unfair or is in bad faith by being, for example, untruthful, misleading or unduly insensitive” to quote Iacobucci J. who was re-quoted by McLachlin J.  The term is of no use by itself, but only when we append another implied term that as a result of breach of this obligation the employer undertakes liability for mental distress, i.e. “humiliation, embarrassment and damage to one’s sense of self-worth and self-esteem” (to quote Iacobucci J. again) (as an ‘appendage implied term’ this may be done by way of asking what harm is in the ‘reasonable contemplation’ of the parties, but only after the original term as to not discharging in a bad faith manner has been implied).
  The bizarre thing about Wallace is that Iacobucci J. made these comments quoted above and more- he argued that “The law should be mindful of the acute vulnerability of terminated employees and ensure their protection by encouraging proper conduct and preventing all injurious losses which might flow from acts of bad faith or unfair dealing on dismissal, both tangible and intangible”– and yet ultimately he does not find a term like this one.  Only McLachlin J. in the dissent actually implies this term as necessary to the nature of the contract, arguing (rightly) that Iacobucci J. asserts the duty and so must be implying the obligation in law, and should thus give effect to it.

A term such as this deals expressly with the manner of the dismissal (i.e. is procedural); indeed it expressly does not deal with the fact of dismissal- as McLachlin J. says “this obligation does not extend to prohibiting employers from dismissing employees without good faith reasons.. Both employer and employee remain free to terminate the contract of employment without cause”, they just must behave in a good faith manner in doing so to.

7) An implied duty to take care not to cause mental distress in the dismissal of the employee: If a court feels anxious at the use of ‘good faith’ obligations, there is always the alternative of a (contractual) duty of care not to cause mental distress in the manner of dismissal.  Then the issues can be addressed through the eyes of the ‘reasonable employer’, which may allow a little more fleshing out of the substance of the obligation.  This seems to be the duty that was found by the jury at trial, and rejected by the Court of Appeal, in Cassady (below).

8) An implied duty to act in good faith in all dealings with the employee (with an implied acceptance of liability for mental distress upon breach of the term): The argument for inclusion of the above term with regard to dismissal, would largely seem to apply to the employment in general- why limit it to the dismissal?  The pragmatic answer is that courts prefer incremental change and so even the minority only argued for the more narrow term, enough to deal with the case in question.  Iacobucci J. himself may have provided one argument for limiting the duty to the dismissal, that being that once the employer has decided to dismiss the employee the latter is even more vulnerable (the employer no longer needing the employee’s co-operation in employment) and that such a time is “a time of trauma and despair” in which the risks of mental distress are even greater than normal.  The comments above regarding a contractual duty of care not to cause mental distress apply equally to this term.

Mental Distress Resulting From the Fact or The Manner of Dismissal

9) A term guaranteeing peace of mind: In this simple and wide-reaching form this is the least likely of all the terms that we have discussed, yet it is the only one that the courts consistently consider.  Iacobucci J.. recanted that “An employment contract is not one in which peace of mind is the very matter contracted for” and “so, absent an independently actionable wrong, the foreseeability of mental distress or the fact that the parties contemplated its occurrence is of no consequence, subject to what I say on employer conduct below”.  The contemplation of the parties in the Baron Alderson sense means the assumption of liability for it and so that would mean that there is a duty regarding liability for mental distress, which is not ‘of no consequence’.  Even in the mistaken sense of ‘contemplation’ as foreseeability such evidence is still relevant as to whether one of the other terms above was included (impliedly) in the contract, which is not of ‘no consequence’ either.

Other Duties:

10) A duty not to discharge except with course or legitimate (good faith) business reasons.  This is the only other possible implied duty considered by Iacobucci J. (in addition to a duty to guarantee peace of mind) and is problematic since it is not entirely clear what damage (apart from the failure to give reasonable notice as a result of another term) has resulted if the employee cannot get specific performance, i.e. for the purposes of compensation.
  This term was tactically not a good one for the appellant to argue for, since Iacobucci J. is correct that it does not fit well with the established law that provided an employer gives reasonable notice he may dismiss for any reason, and also it does not encompass any possibility of compensation for the manner of a dismissal.  McLachlin J. for the minority dismisses this term also for the same reasons, distinguishing it from at implied term to act in good faith on dismissal.

(Remember also the possibility of duties in  tort, such as a duty of care for negligent misrepresentation or defamation (both mentioned by the minority in Wallace), in addition to the  tort of intentionally causing mental distress / harassment, the duty of care not to cause psychiatric injury, etc.)

Cassady and Noseworthy

Both the following cases concern wrongful dismissal causing mental distress, and both involve trial judgments rendered before the Supreme Court decision in Wallace v. United Grain Growers, and appeal judgments delivered afterwards.

Cassady

In Cassady v. Wyeth-Ayerst Canada Inc. a junior sales representative, Miss Cassady, was employed for ten weeks (from 30 May 1994 to 15 August 1994) by Wyeth-Ayerst Canada Inc. Wyeth-Ayerst are a national  pharmaceuticals company, with about eight sales staff in the British Columbia department at which Mrs. Cassady was employed.  In interviews she had emphasised that stable long-term employment was of the first importance to her, and when she was employed, as a ‘permanent employee’, she withdrew from application and discussion with three or four other companies.

The dismissal after only ten weeks’ employment came about as a result of the events of 10 August, when she went with Mr. M. the regional sales manager to visit with clients.  The accounts of the events on that day are conflicting.  Ms. Cassady claimed that Mr. M. was rude and bad tempered without provocation.  Mr. M. claimed that Ms. Cassady was insolent and insubordinate (which would provide cause for dismissal).  It was on the latter basis that Mr. M.’s request to dismiss Ms. Cassady was authorised and she was so dismissed on the 15 August.   The plaintiff led considerable evidence at trial concerning inaccurate and derogatory rumours spread through the pharmaceutical industry that Ms. Cassady had been ‘fired’ from her former job at another pharmaceutical company (actually she was dismissed as a result of downsizing) and that she did not ‘know her stuff’. 

The Trial Judgment (rendered on April 17, 1996)
1) Damages for failure to give reasonable notice of termination or compensation in lieu of notice: The jury found that the dismissal had been without cause and awarded damages equivalent to eight and one-third months’ notice (about $31k).

2) Damages for deliberate or negligent infliction of mental distress: The jury found negligent, but not wilful, infliction of mental distress and awarded $10k damages.  There had been some charging irregularity with regard to the negligent distress ground, since Ms. Cassady’s counsel concentrated in argument almost exclusively on wilful mental distress and had to request the judge to re-charge the jury when he omitted to include negligent mental distress in his first charging.  In that second charging he made it clear that as a question of law he had found a duty of care, and then as questions of fact he left it open to the jury to find breach and damage (which they did with the help of a psychiatrist who explained that as a result of the fact and manner of dismissal Ms. Cassady had suffered a mood disorder).

3) Punitive Damages: The jury awarded $62k punitive damages.

The British Columbia Court of Appeal Judgment (given by Esson JA) (heard February 5-6, rendered August 11, 1998)

The appeal was against the jury verdict (their award to Ms. Cassady) only (although part of the attack is that some of the award is based upon a cause of action which cannot be sustained, i.e. the judge erred in law in his charge to the jury).  The issues at appeal were largely driven by the release of the Wallace judgment by the Supreme Court of Canada, which was released long after the trial had finished.

1) Reasonable Notice: Wyeth-Ayerst Canada, the appellant former employer, contended that the award for failure to give reasonable notice was inordinately high and should have been no more than one month’s salary ($3,333).  In addition the appellant contended that the salary should not have included the estimated bonus, but Esson J.A. deals with this latter point quickly by saying that the jury had ample evidence to decide to include the bonus.
  The ‘eight and one third month’ period that the jury used to measure the reasonable notice was the actual period of time from termination until Ms. Cassady found other employment, and although to use this as the sole basis for measuring the reasonable notice compensation would be an error in principle, Esson  J.A. was not convinced that they used it as the sole basis and so did not allow the appeal merely on this simple evidence.

The Court of Appeal held that there was no ground for disturbing the jury award of the reasonable notice period, and that they had made their award in accordance with the well known factors outlined in Bardal v Globe & Mail Ltd. (1960) (before such factors had been increased by the Wallace decision).

Esson JA observes that Wallace has created the possibility of extending the reasonable notice period to take account of factors dealing with the manner of dismissal such as callous and insensitive treatment upon dismissal.  Since this was the just the sort of conduct that the jury must have based their award for mental distress and punitive damages (although, as explained below, these awards in the form that they were in manifested an error of law) these factors, in the light of the Wallace decision, can be used to extend the reasonable notice period instead.  Esson JA ordered the reasonable notice period extended by $10k, the amount the jury had awarded for negligent infliction of mental distress (an award that was overturned), although not by $72k as Ms. Cassady contends (to include the punitive damages award of $62k also).

2) Damages For Mental Distress: Wyeth-Ayerst contended that, especially in the light of Wallace, the award for negligent infliction of mental distress was not available to the jury since there is no such action.  Esson JA stated that Wallace rejected any duty to take care not to cause mental distress in discharging an employee, so the jury award, based upon the duty of care cause of action, cannot stand (although as we have seen, this award has been redirected to an extended notice period).

3) Punitive Damages: Mr. McAlpine, counsel for Ms. Cassady, conceded that if there is no independent action for mental distress (under ‘2’) then the punitive damages award must also fall.  Accordingly it was set aside.

Noseworthy v. Riverside Pontiac-Buick Ltd

In Noseworthy v. Riverside Pontiac-Buick Ltd., the plaintiff, Mr. Noseworthy, had been dismissed from his employment after four years as an office manager for the defendant auto dealership, being sixty years old at the time of dismissal.  The dismissal had been for permitting another employee to sign cheques on behalf of the service manager, which the court found to be at most an ‘error of judgment’ since he had reasonably believed this to be an accepted practice with tacit approval of the sales manager (a co-defendant).  The owner of the dealership (the third co-defendant) threatened to charge the plaintiff with forgery if he didn’t sign a letter of resignation (invalid), and Mr. Noseworthy suffered from traumatic stress disorder arising from the circumstances surrounding the termination.

The Trial Judgment (rendered on  August 16, 1996)
1) Damages For Failure to Give Reasonable Notice: The judge found dismissal without cause and awarded damages equivalent to a reasonable notice period of ten months.

Aggravating Circumstances as Part of Reasonable Notice: The trial judge also found that due to aggravating circumstances surrounding the manner of dismissal (“the unfounded allegations of forgery and the attempt, in effect, to pressure a letter of resignation from the plaintiff”), as well, it seems, as other aggravating circumstances “these factors include the age of the plaintiff and his limited prospects in a stagnant economy”, he would award an extra five months on top of the ten month notice period.

2) Damages for Mental Distress: The judge awarded mental distress damages equivalent to one year’s salary ($38,500).  These damages were awarded only against the individual defendants (the owner and sales manager) who dismissed the plaintiff, and not against the corporate defendant (employer) Riverside Pontiac-Buick Ltd.

3) Punitive Damages: The judge awarded punitive damages of $15k, jointly and severally against all defendants not just the corporate employer, also the owner and sales manager.

The British Columbia Court of Appeal Judgment (given by Goudge J.A.) (heard September 8, rendered December 21, 1998)

1) Aggravated Damage as Part of Reasonable Notice: Goudge JA made it clear that, effectively, there is no such thing as ’aggravated damages’.  In Vorvis it was made clear that ‘aggravated damages’ was a synonym for mental distress damages (being solely compensatory in contrast with punitive or ‘exemplary’ damages) and he (I would submit, correctly) followed this analysis.  The court held that for the recovery of damage caused by factors involved with the manner of dismissal there must be a separately actionable wrong (which I would also submit is correct, if we remember what ‘separately actionable really means’).

A final point worth noting is that some of the factors the judge seems to have believed were aggravating (the age of the plaintiff and limited prospects for re-employment) are not aggravating at all and are factors properly taken into account in the usual, Bardal-influenced, period of reasonable notice (for which the judge here awarded ten months).

Reasonable Notice: Goudge J.A. found that the period of reasonable notice of ten months was “significantly too generous” if it is only based on the usual Bardal scale.   

Bad Faith etc. as Part of Reasonable Notice: After Wallace the defendant’s ‘unfair and bad faith’ behaviour in the manner of dismissing the plaintiff can be taken into account in fixing the reasonable notice period, hence the period of ten months is the correct one all things considered.  The judge then held that “in my view the appropriate period of reasonable notice is ten months.  I would vary the judgment below to provide for damages in an amount equivalent to thirteen months’ salary”.  It is not clear why the period of thirteen months was granted unless that is a typographical error in the law report.  The discussion that follows will be made on the assumption that the ten month period is the true award made.

This decision makes an interesting comparison with the trial judge’s decision.  It holds that means that the earlier judgment regarding aggravated damages was incorrect and that there is  a need for a separately actionable wrong.  It then holds that the original  award was too great for the usual Bardal period,  but then applies the new Wallace doctrine and incorporates the aggravating factors into the reasonable notice period to justify the original period awarded by the trial judge before he had added aggravating factors.

2) Damages for Mental Distress Against the Individual Defendants: The intention necessary for the tort of intentional infliction of mental suffering was not present, so there can be no award under this head (that being the only basis for the judge’s award suggested by the counsel for Mr. Noseworthy). 

3) Punitive Damages: Since Wallace there must be a separately actionable wrong to recover punitive damages, and Goudge J.A. found that here there was no such wrong (the case for the tort of intentional infliction of mental suffering not being made out).

1. Wallace after the  dust has settled

Much was said in Wallace that was controversial, but ultimately, as is always the case, the ratio decidendi of Wallace will come to be decided by the judges who have to apply the decision in the future.  Here we will analyse what has (been held to) come out of Wallace, and what hasn’t.

A: The Reasonable Notice Period

What is the basis of the reasonable notice period now?

Ironically, Wallace came at a time when there was some worry over the awards of reasonable notice increasing steadily since Bardal far above the rate of inflation.

In Wallace the majority held that “bad faith conduct in the manner of dismissal”
, namely “the behaviour of employers who subject employees to callous and insensitive treatment in their dismissal, showing no regard for their welfare”, is another factor (in addition to the Bardal factors and those analogous to them) which can be take account in, and “properly compensated for by” the period of reasonable notice.

Hence the reasonable notice period is “no longer to be limited to providing enough time to find new employment.  There is now to be an element of deterrence to employers by discouraging them from bad faith conduct on dismissal”, per Esson J.A. in Cassady.  

Then how are we now to determine the length of the reasonable notice period?   This includes two main sub-questions:

1) Is this a one- or two-stage process?  Must we (a) measure the time it would reasonably take for the employee to find new employment and then add on the extra ‘bad faith’ element?  Or must we (b) conflate the two and merely come up with one end value to assess all factors, based on the prospects of re-employment and on ‘all other factors’?

2) How do we measure the ‘bad faith element’? Do we (a) measure the intangible losses (mental distress etc.), insofar as is possible to do so with money, as if there was a duty not to cause mental suffering?  Or do we (b) measure the ‘bad faith’ element like punitive damages (or in some other mystical way)?

The implications of these questions are significant for prospects of appeal in dismissal cases, since both the second alternative answers to the above questions would make it significantly harder to review a trial judge’s award for error.  If ‘1(b)’ is the case and we must come up with only one figure and no breakdown, then there are two discretions piled on top of eachother making it hard to ever see if the judge’s decision is totally unreasonable.  If ‘2(b)’ is correct then the measure of the ‘bad faith’ claim is much more discretion-based than compensatory, and with a punitive element the appeal courts will shy away even further from interfering.  If both ‘(b)’ alternatives apply then we can pretty much reject any possibility of an appeal court being confident enough to interfere except in  the most extreme case (or in error of law).

Of course the evidence available is scant.  Iacobucci J. in Wallace does not explain what process he aims to use, merely finding that 24 months is the correct figure.  We may wish to deduce that this includes 15 months worth of ordinary period and 9 months of bad faith period (since 15 months is the period awarded by the  Court of Appeal), but on the other hand, it is difficult to say since the trial judge had awarded 24 months and $15k for mental distress damages. 

In Gauvin v. Coca-Cola Bottling Ltd. (a decision of the Manitoba Court of Queen’s Bench of March 10, 1998)
, Wright J. decided that 18 months is the correct figure on the basis of the ordinary rules, and that

As for Wallace, it is my view the Supreme Court judgment has not affected the existing law applicable in determining the “normal” notice period for a given set of facts where there is no complaint over the “manner” of dismissal.  Accordingly, subject to the introduction of an argument based on the manner of dismissal, the approach emphasized by the Manitoba Court of Appeal in Wiebe and Gorman remains the law in Manitoba.

Wright J. then rejects arguments that “the “normal” notice time should be extended because of distinctions due to the “manner of dismissal”
 since there is no evidence that Iacobucci J.’s duty of good faith and fair dealing had been breached in the Gauvin case itself.  The approach of Wright J. in finding the ‘normal’ period and then looking to the ‘bad faith’ period may suggest that the two are to remain separate, the former being according to previous law and the latter merely an addition, although not too much weight can be put in this approach since it is the logical one to take if, like Wright J, a judge can see that they are not going to award any ‘bad faith’ period.  One should bear in mind that in the usual case of dismissal without bad faith the ordinary approach will remain as the norm, which would suggest that the bad faith ‘Wallace’ claim will be seen as an extra period to add on to this one- i.e. separate.

In Cassady strange things are afoot.  Ms. Cassady’s counsel submitted that the jury’s awards of $10k for mental distress and $62k for punitive damages, both now set aside, should be translated into the Wallace extended period of notice which they would have decided in Cassady if the Wallace decision had been made at that point.  Esson J.A. found that to do this would be “out of proportion to the circumstances of the case”, and then proceeds to cast doubt upon the punitive damages award of the jury although admitting that “appellate courts have been reluctant to interfere with awards of punitive damages”.
  This discussion is in the context of Esson J.A.’s earlier comments that “the extended notice period covers one of the purposes previously confined to punitive damages” and then quoted from Cory J. in Hill that “They are in the nature of a fine which is meant to act as a deterrent to the defendant and to others from acting in this matter”.  Esson J.A. then observes that “There is no express guidance in Wallace on the question of the scale to be applied in fixing the extended period of notice.  Indeed, there is no specific breakdown between the Bardal damages and the extended period” although “There is in the language of the majority reasons, nothing to indicate that in arriving at an appropriate period which includes compensation for bad faith, the court should fix the notice period with the generosity applied to punitive damages in Hill v. Church of Scientology and some later cases.  Therefore, it would be inappropriate to take the punitive damage award as a guide for fixing the extended period of notice”.  Esson J.A. then awarded the $10k (that the jury had awarded for the negligent infliction of mental distress) as extended damages by way of addition to the 8 and 1/3 months notice (an addition of “something less than three months notice”).  Hence in Cassady we see the notice periods being set as two distinct periods, although this is to be expected since the appeal is of a trial decision that was made solely on the basis of the Bardal ‘ordinary’ factors, before Wallace had been decided, and we see an observation that Justice Iacobucci did not divide the two or give guidance.  As for the basis of the bad faith section, Esson J.A. could be taken to imply that a compensation for mental distress basis is the way to decide the period, by accepting the jury’s verdict of an award for the negligent infliction of mental distress as being the right amount for the extended period.  Esson J.A. also describes the extended notice as serving a punitive function, although suggests that courts are not to make an award with the generosity that they have used in purely punitive awards, suggesting that perhaps the punitive (deterrence) function of the damages is secondary and that compensation is the key (else why not accept the scale of punitive damages?).

Finally, we have the analysis of Noseworthy.  In this case the trial judge awarded 10 months reasonable notice, plus five months for aggravated damages, plus $38.5k mental distress damages, plus $15k punitive damages. Goudge J.A., in the Noseworthy case, conducted an analysis of the approach to be taken to the extended notice period, saying that Iacobucci J. award of twenty-four months and his acknowledgement that it may be at the high end of the range...

 ...makes clear that the compensation for bad faith employer conduct comes by way of a lengthened notice period fixed within a generally accepted range.

Put another way, it seems to me that Iacobucci J. does not contemplate that the dismissed employee should recover damages for all of the harm caused by the bad faith conduct.  To do so would be to treat “bad faith discharge” as a stand-alone cause of action either in contract or in tort, something he clearly rejects”...

This is best done as part of a consideration of all the relevant factors in the case rather than as a separate exercise of determining the discrete addition to be made to the notice period because of the employer’s conduct.  Given the various factors to be considered and the endless variety of factual contexts, reasonable notice cannot be determined as if it were simply the product of an arithmetical formula.

Thus it seems that, of the judgements we have seen, Goudge J.A. is the most convinced by Iacobucci J.’s approach, and he sees it as logical to say that the reasonable notice period does “not appear to yield a single organizing principle.  Rather, they reflect various important aspects of the employment relationship that deserve recognition by the law in determining the notice required to terminate an employee” and he goes on to list the three major categories: the Bardal factors which “reflect the employee’s interest in some degree of job security and his or her nee to be cushioned against its loss”, the question of whether the employee has been induced away from secure employment “reflects his or her reliance and expectation interests” (an issue that is not relevant in the Noseworthy case in Goudge J.A.’s  judgment), and the Wallace factor “reflects the employee’s interest in being dealt with fairly and in good faith at the point of dismissal”.  It is not clear what Goudge J.A. did in the end.  He said that using only the Bardal factors he would be inclined to think that the ten months award is “significantly too generous”, he then analysed the Wallace factors and decided that “the appropriate period of notice is ten months.  I would vary the judgment below to provide for damages in an amount equivalent to thirteen months’ salary”.   It seems that either there is a mistake and Goudge J.A. is justifying the trial award of ten months but on the basis of including bad faith factors as Iacobucci J. did, or he is ignoring his own advice that the bad faith period needn’t be worked out as a discrete amount, and his own comment that the ten month period is significantly too generous, and is merely adding three months for bad faith on to the ten months for the ordinary award (which he calls the ‘appropriate period of reasonable notice’).   In the light of his lengthy discussion I am inclined to  think that there is a printing error and that the former is the case (a ten month award). 

To summarise,  it is not at all clear how the courts will choose to apply the Wallace extended period of notice.  It is respectfully submitted that the correct approach, and the most likely approach in practice, is that the ‘normal’ and ‘extended’ periods of notice will be decided separately, if only because the argument on the two points will be distinct.   Thus I would submit that the conflated approach of the Supreme Court majority in Wallace itself, and of the Court of Appeal in Noseworthy, is an aberration brought about by the never to be repeated circumstances of having a trial judge award to justify that was made before extended damages became a possibility.  From now on all cases will be ‘post-Wallace’ and so the issue of bad faith (where relevant) will be brought forward at the trial stage where the judge can give judgment (separately) on both the Bardal and the Wallace periods of notice, as was done in Cassady.  It is hoped that Goudge J.A.’s approach of not requiring a the determination of a ‘discrete addition’ for employer conduct will not be followed, since to do so would bring analysis and comparison of reasonable notice periods into anarchy.  Much to be preferred is Wright J.’s approach in Gauvin of saying that the Bardal approach to ordinary damages remains unaffected  by Wallace (and hence must be decided before any Wallace extension).  In the light of the controversy, it seems that an authoritative statement as to the basis of the Bardal ‘ordinary’ reasonable notice award itself is long overdue, hopefully along the lines suggested by McLachlin J. in the Wallace dissent that the employer is obliged to give enough notice for the employee to have a reasonable time to find re-employment (given  that the employer has dismissed without cause) and  the compensation is merely to reflect the loss of that period of time

In addition, one would hope that the approach of Cassady where the amount of extended notice was measured by a sum of money rather than a period of time is not to be repeated and was again a unique result of having a jury award to reinterpret (an award for negligent infliction of mental distress as a sum of money) in the light of the change of the law, since to use a fixed sum confuses the issue further and is not in accordance with the general approach of using the ‘reasonable notice’ period for the bad faith award.  Perhaps Cassady can be used to argue that it is better to find a separate duty since judges will inevitably think in terms of money and not time with regard to bad faith, and so the application of this within ‘reasonable’ notice will become a fiction and a misuse of the ‘notice’ device.

As far as the measurement of the ‘extended notice period’ itself is concerned, we are not much wiser.  It seems unlikely that the bad faith requirement, although evidently having some deterrence effects, will be used to award punitive damages by the back door (i.e. sometimes huge awards) and Esson J.A. makes this clear (and we should remember that the conduct needed to justify a Wallace award is far less than that which can justify a punitive damages award).  Is the ‘bad faith’ award compensatory for the injury suffered (in terms of mental distress)?  Goudge J.A. says that it is not to be an award for “all the harm caused by the bad faith conduct” since to do so would be to allow ‘bad faith discharge’ as if a stand-alone cause of action which Iacobucci J. rejected.  This is confused since firstly ‘bad faith discharge’ was about having a good faith reason for dismissal, not the manner of the dismissal with regard to making accusations or being insensitive.  Secondly, of course allowing any award is like having a stand-alone cause of action, that is if one concedes that the award has some kind of basis in the contractual obligations, and Iacobucci J. made it clear that there was such a basis in the duties of the parties.  Although I have serious misgivings about the method used by Iacobucci J., I would submit that the award should be used as compensation for the mental  distress caused (as opposed  to some incalculable quasi-punitive censure by the court), as Esson J.A. clearly did by transposing the jury’s compensatory award to the bad faith award, since this will keep some sanity and logic to the award and will prevent the building of huge obstacles to the later undoing of Wallace and the separation of the two awards, if the suitable opportunity arises.

B: Outside the Reasonable Notice Period

It is not clear what else Wallace held in its ratio decidendi. 

Clearly there was a finding that an employment contract is not ‘in which peace of mind is the very matter contracted for’ unlike Jarvis v. Swan’s Tours.  This much was observed in McIsaac v. Sun Life Assurance Co. of Canada where Hall J.A. uses this to distinguish the Warrington v. Great-West Life Assurance Co.
-type of case (where peace of mind is the very matter contracted for) from the potential effects of the Wallace decision (the appellant in McIsaac sought to overrule Warrington in the light of Wallace).

Iacobucci J. also found that (in the light of employment not being a ‘peace of mind’ contract) damages for mental distress could only be awarded if there was an ‘independently actionable wrong’ (or by way of extension to the reasonable notice period as discussed above).  This is what the Court of Appeal in Wallace took from Vorvis.  It is clear that McIntyre J. in Vorvis had not been so limiting in what he had said.  In any case this is squabbling, and one needs an independently actionable wrong or a peace of mind case to recover mental distress compensation.

In the light of my view that either the ‘peace of mind’ or the ‘independent actionable wrong’ requirement could be (re?)interpreted as merely requiring a contractual undertaking (or, obviously, a tortious action) for recovery, this merely means that so far the ratio is merely that mental distress is too remote re: the simple requirement of reasonable notice, and this wouldn’t preclude a further separate (‘independent’) term (such as a duty to act in good faith on dismissal or be liable for mental distress caused if one doesn’t).

Hence what is more important is to work out just how far the Supreme Court goes in saying what duties do and don’t exist in contracts of employment in general.

Firstly it is clear that Iacobucci J. rejects any contractual duty to discharge in good faith (although then proceeds to found just such a duty and call it ‘extended notice’).  He also agrees with the Court of Appeal findings that “there was insufficient evidence to support a finding that the actions of UGG constituted a separate actionable wrong either in tort or in contract”.  The Court of Appeal had held this, and then that “No authority was cited nor is any available that in the circumstances of this case there is a duty upon an employer to take care to discharge an employee in such a way so as to reduce or even eliminate any risk of mental suffering or other adverse consequences to the employee”.  It is arguable that such an evidential finding applies only to the particular contract in question and not to all contracts of employment.  Esson J.A. takes a different view: “While that passage might be said to depend on ‘insufficient evidence’, when regard is had to the language of Scott C.M., speaking for the Court of Appeal in Wallace, it becomes clear that the decision was not based on weight of evidence”.  He quotes the Court of Appeal as I have above and then says “Clearly, the ground of decision was that, as a matter of law, there is no duty upon an employer to take care to discharge an employee in such a away as to reduce or eliminate any risk of mental suffering or other adverse consequences”.   Hence the ratio appears to be that there is no duty of any kind to take care to avoid mental distress in the manner of dismissal in the instant case on the particular facts, nor in the general case of employment (else that would show up in the instant case).

Limits on this ratio:

1) The actual statement that the Court of Appeal makes and Iacobucci J. agrees with is that there is no duty of care in the contract.  In addition Iacobucci J. says that there is no duty of good faith.  Conceivably if a third formulation were found then this could get around the words that they use (e.g. a duty of trust and confidence’? See below) and evade the ratio of Wallace, although it is clear that the sense of the ratio is that no such term exists. 

2) Less spuriously, it is important to note that the rationes regarding the absence of such duties (regarding mental distress etc.) were confined to discharge of the employee.  Hence there is nothing to stop the courts from finding that Iacobucci J. is correct that there is a well-established rule allowing totally free (except for torts) dismissal with only reasonable notice or damages in lieu, but that elsewhere in the contract there is a duty of good faith (etc.) applying to all other dealings except dismissal.  Indeed Iacobucci J’s emphasis on the closeness of the employment relationship etc. can even reinforce any argument that such a term exists.  In time such a duty could come to be collapsed with Iacobucci J’s manner of dismissal remedy which could be taken out of the reasonable notice period.

3) There is nothing to stop a party showing that on individual facts a duty regarding the manner of dismissal is shown, especially where there is a promise of a fixed term contract and the dismissal is wrongfully early.

4) There have been other decisions on this area in other courts, as follows:

Other Recent Developments

The biggest development is probably the unanimous House of Lords decision in Malik v. BCCI SA
.  The judgment to this decision was delivered on June 12 1997, and Wallace was heard by the Supreme Court of Canada on May 22 1997.  Hence neither case was available for citation in the other  (although note that Vorvis was cited in Malik), although the Canadian cases above have not made mention of Malik.  In this case two employees were made redundant by the liquidators after their employer went into liquidation after massive fraud by the bank’s controllers.  The employees claimed ‘stigma compensation’ in that it was more difficult for them to get a job as a result of the fraud perpetrated on third parties by their employer and giving their employer a bad reputation, and them by association.  The House of Lords held that employees had a right to leave employment as a result of a (repudiatory) breach of contract (i.e. a constructive dismissal) made by the conducting of a corrupt and dishonest business, which was breach of an implied obligation.  Per Lord Nicholls “This implied obligation is no more than one particular aspect of the portmanteau, general obligation not to engage in conduct likely to undermine the trust and confidence required if the employment relationship is to continue in the manner the employment contract implicitly envisages”.  Hence the court allowed the recovery of financial losses brought about by damage to employment prospects, although it reserved judgment on the issue of recovering compensation for injured feelings and anxiety since this was not at issue.  In the Malik case the plaintiffs only found out about the breach of the trust and confidence after the liquidators had dismissed them, but this was indistinguishable in principle from the case where the repudiatory breach of the trust and confidence duty is the cause of the (constructive) dismissal.  Lord Nicholls made clear that this is a separate cause of action which proves Addis to no longer be good law (in England as well as Canada within the same month, although on entirely different grounds)- damages other than reasonable notice can be recovered for wrongful dismissal.

The approach of Lord Nicholls should prove informative to our discussions regarding the Wallace-type situation.  Notably (and without discussing Canadian law):

1) The contractual duty of trust and confidence was termed a “separate cause of action” (“whose absence Lord Shaw of Dunfermline noted with ‘a certain regret’: see Addis”) and this terminology is clearly where the ‘independent cause of action’  requirement of Vorvis and Wallace came from.  Hence this would support arguments that any contractual term is an ‘independent cause of action’ and that this requirement is really a meaningless one (at least insofar as it requires the cause of action to be ‘independent’).

2) Lord Nicholls says that “it is difficult to see how the mere fact of wrongful dismissal, rather than dismissal after due notice, could of itself lead to handicap an employee in the labour market” which reflects an observation I made earlier that the duty to give reasonable notice as the basic dismissal requirement, could not allow mental distress damages (without a further duty, i.e. merely by remoteness) unless the distress was a result of the failure to give notice and wouldn’t have resulted if notice had been give.  Rare will be the case where this occurs, and although Addis itself may be one, any case where the dismissal was merely ‘in a bad manner’ is clearly not one resulting from the fact of the deprivation of notice.

The duty in Malik was one that affects the whole contract of employment, as any credible duty arising out the nature of the relationship surely must, and was applied to dismissal (obiter) merely as one particular manifestation of the duty.  This is surely the preferable approach and would  swallow the whole Wallace manner of dismissal’ debate if adopted in Canada.

Addis v. Gramophone
As a postscript, we should note that, according to Esson J.A. “The effect of that decision [in Wallace] is to remove from our law the rule laid down in Addis v. Gramophone Co.”  In that famous case Mr. Addis was dismissed and replaced without reasonable notice (which was six months as expressly provided in the contract), and claimed that the employer had caused him distress and injured feelings by the employer not giving him his six months but merely replacing him on the spot.  Lord Loreburn L.C. held that “If there be dismissal without notice the employer must pay an indemnity; but that indemnity cannot include compensation either for the injured feelings of the servant, or for the loss he may sustain from the fact that his having been dismissed of itself makes it more difficult for him to obtain fresh employment”.  Lord Atkinson emphasised that if there has been libel or slander then the tort of defamation is available. Lord Gorell argued that the occurances (replacement etc.) would have happened after the reasonable notice period anyway, there was nothing (except for failure to give that notice) that the employer did wrong. The court found that the manner of discharge was irrelevant, with Lord Collins dissenting that the manner should be relevant- as “exemplary or vindictive”  (i.e. punitive damages should be available to be put to the jury as an option).

The Addis rule is taken to be (in Peso and Vorvis and Wallace) that the damages for breach of duty to give reasonable notice cannot include anything more than the wages for the period of the reasonable notice.  Iacobucci J. held that the case “failed to take into account the unique characteristics of the particular type of contract with which they are concerned, namely, a contract of employment”.  Hence Addis is gone, although it should be noted that most fair readings of Addis would merely say that it does not intend to create a general rule for the rest of contract law (outside employment), and that times can change.  On the other hand, Iacobucci J. did not find a collateral undertaking to act in good faith on dismissal (oriented towards mental distress liability) as the British Columbia Court of Appeal in Peso Silver Mines invited any future court to do if wishing to award for the manner of dismissal.
  The overruling of Addis is not the one that one might have expected, involving a finding of a collateral term assuming liability for mental distress if the employer uses bad faith or negligence in dismissal, and is so much more that it is also incommensurable with the earlier decision.

Disability Insurance: Warrington and McIsaac
Of course, there are many areas in which the issues of the judicial menu, and mental distress damages in particular, have been or could be relevant (notably in the holiday cases already mentioned, and time clauses in contracts for the sale of land
) but it is not the purpose of this article to conduct some kind of encyclopaedic examination of these areas.  To this end I will confine myself to the general discussion of the issues, through the example of the employment contract above, and to one more area that has recently received judicial comment.  That is the law regarding to contracts for disability insurance.

Warrington v. Great-West Life Assurance Co.
This case was decided by the British Columbia Court of Appeal in 1996, after the Manitoba Court of Appeal judgment in Wallace but before the Supreme Court decision in that case.  The case concerned a beneficiary under short and long term disability insurance policies taken out by his employer, who had become seriously ill with a malady that was very hard to diagnose but that prevented him from working in any gainful employment.  The insurance company paid benefits under the policy for two weeks and then refused to pay out any more, forcing the insured to seek social assistance and to fear for the security of his family home, both causes of great stress.  The insured finally paid up shortly before trial, but, after a trial in which the beneficiary sued under his employer’s insurance policy by the operation of s. 202 of the Insurance Act (R.S.B.C. 1979, c. 200), the trial judge Josephson J. awarded $10,000 for mental distress resulting from a breach of a duty of good faith (although he failed to find a fiduciary duty).
  In addition, and not of much interest to us, the judge refused to award punitive damages, and refused to treat the contract as at an end and so award a lump sum for the present value of all the future benefits up until the plaintiff reaches retirement age.

The Court of Appeal (Newbury J.A. speaking for a unanimous court
) held that there was no fiduciary duty between the insured and the insurer.  In Newbury J.A.’s view, the insurer was not given (under the contract) a substantial discretion to affect the interests of the other party, and did not gave trust and confidence to the insurer in exercise of that discretion.  She contrasted this position with that in an insurance policy under which an insurer undertakes to pay out to third parties: in that case the insured has a wide discretion within the contract to negotiate and settle claims on behalf of its insured, and this affects the insured’s interests (since the insured may have to pay out if, for example, the insurer fails to settle a claim and when the case goes to court the quantification of the claim is over the ‘excess’ value which the insured is bound to pay).
  In contrast, in the case of an insurer who has no need to settle or negotiate with third parties the insurer has no real discretion and must merely pay out when the conditions satisfied under the contract exist.  If it does not do so it breaches, but this is not a contractual discretion (one cannot say that a contract confers the discretion to breach since that would be true of every contract).  In the words of Newbury J.A. “As for Mr. Warrington and his employer, they placed in Great-West no more trust or confidence than a contracting party normally places on the other: they expected Great-West to do what it was contractually bound to do.”

On the issue of mental distress damages there were some very sensible things said both by Newbury J.A. (speaking for the majority) and by Southin J.A. (dissenting on the reasoning to be applied although concurring on the result to be reached.)  Newbury J.A. rejected the contention that there must be an independently actionable wrong to recover mental distress damages, holding that the Vorvis case did not require that, instead it left it “open to the courts to develop guidelines as to the limited circumstances that will justify such awards”.  She then embraced the Hayes v. Dodd test that damages of this kind should only be recoverable when the subject matter of he contract is to provide peace of mind or freedom from distress, in contrast to any test based solely upon the application of Hadley v. Baxendale remoteness.  This was after a promising analysis of the problem in remoteness terms: “Whereas mental suffering is often the foreseeable consequence of tortious conduct, its avoidance is not commonly a benefit contemplated by the contract.”  As I have explained earlier, the problem with Hayes v. Dodd is not the formulation of the test, which merely sounds like another way of wording the remoteness test, but the presentation of the test as a policy limit on recovery to prevent the opening of the floodgates.  Newbury J.A. then concluded that the contract for disability insurance was a contract where the object of the contract was comfort or peace of mind.

We will return to the explanation given by her for this conclusion, and the alternative view by Southin J.A., after we have analysed the case of McIsaac.

McIsaac v Sun Life Assurance Co. of Canada
This case was a decision by the British Columbia Court of Appeal in 1999, after the decision in Wallace.  The facts were similar to those in Warrington: the respondent became disabled and claimed benefits under a disability insurance policy held with the appellants.  The appellant paid the benefits for two years and then refused to pay, the conditions for payment having changed at this point.  For the first two years the appellant, to receive total disability benefits, had to be incapable from performing her own job, after that she had to be incapable of performing any occupation for which she is reasonably qualified).  The trial judge (Sinclair Prowse J.) awarded damages for mental distress damages of $8500.
  The Court of Appeal
 upheld this award (although Hall J.A., giving the only reasoned argument, doubted whether he would have “taken the same view of the facts as the learned trial judge”) and followed Warrington in holding that a contract for disability insurance is one in which peace of mind is the very thing contracted for, and so damages for mental distress are recoverable.  An application for leave to appeal to the Supreme Court has recently been dismissed without reasons and with costs.

As regards the aftermath of Wallace, the McIsaac decision is only interesting in its confirmation that Warrington still stands after Wallace (and its potential to engage the Supreme Court again on the issue of mental distress damages).   What is more interesting is the reasoning and the award in these two cases of disability insurance contracts, and the application of the ‘judicial menu’ discussion from earlier (one should bare in mind the discussion that was conducted regarding the possible obligation of good faith on dismissal and the causation and remoteness issues raised then).

These two cases concern contracts for disability insurance, whereby the insurer promises to pay benefits to the insured upon the satisfaction (occurrence) of certain pre-conditions- in this case that the insured party becomes disabled in accordance with the definition of that term within the contract.  As soon as that occurs, and the insured makes a claim, then the insurer is liable to pay out the benefits under the contract, presumably being allowed a reasonable period under the contract to verify that the claims are valid (and that the preconditions have been satisfied and the insured is not defrauding them).  It is this that causes the problems.  The insured must demonstrate to the insurer that they are disabled but the insurer is likely (perfectly reasonably) to be sceptical and to wish to be sure that the insured is actually disabled before they pay out the money.

Meanwhile, it is clear that an insured party is likely to be very distressed at this point (having suffered an accident or fallen severely ill).  In addition, since a new disability imposes many sudden costs (care services, travel, medical expenses, alteration of amenities etc.) and much financial upheaval (the losing of a job), a disability insurance contract envisages the claim and the investigation of the claim at just the time when prompt payment of the money due under the insurance policy is likely to be of the essence in preventing further harm: mental at the least, and severe financial problems (such as falling behind on mortgage payments) at the most.  For example, in Warrington the policy obliged payment “immediately upon receipt of due written proof” of loss.  In that case the trial judge found that on any reasonable view the medical evidence available should have led Great-West to realise that Mr. Warrington was in fact ‘wholly and continuously’ disabled within the meaning of the short-term disability policy (and that this prevented him from being gainfully employed).  The trial judge also found that Great-West had shown a “lack of good faith and fair dealing” (and that such a concept required “more than mere failure to pay”).   Yet they disputed the claim by failing to pay, and Mr. Warrington had to seek social assistance and sue for his money.

The  Menu

What, then, are the choices open to a judge who is looking to find a contractual term which accurately balances the assumption of risk implicit in the contract?  The judicial menu includes the following (again I do not seek to commend any of these options, except where stated, merely to give an idea of the breadth of the choices available, and that the choices are equivalent to each other in possibility).  Most of the following discussion relates to the (more closely reasoned) discussion in Warrington, rather than that in McIsaac.

[1] An implied term guaranteeing freedom from distress: In Warrington Newbury J.A. affirms the Hayes v. Dodd requirement (for mental distress recovery) that the contract “was itself a contract to provide peace of mind or freedom from distress”
 and she then, after discussing the problems that Mr. Warrington suffered as a result of the delay in payment by Great-West, said that “It seems to me that this is exactly the type of mental distress and inconvenience one buys disability insurance to avoid – in other words, that the object of this contract was Mr. Warrington’s comfort or peace of mind.  I cannot accept that by paying “what was owed” to Mr. Warrington just before trial, Great-West made him whole in any sense of the word”.
  Yet, crucially, Newbury J.A. holds that “a disability insurance policy is one of the few contracts in which damages for mental distress are recoverable when they are proven to result from the breach of contract”.

This can only mean that there was no guarantee of freedom from distress simpliciter, of course (since one would have to do a lot to prevent all the distress that the insured is likely to be going through after becoming disabled).  It is rooted to mental distress resulting from breach of another term in the contract.  This is confirmed by Newbury J.A.’s emphasis that the distress did not result from bad faith, “it resulted from the delay itself”.
  Thus the term that Newbury J.A. and the majority in Warrington are actually relying upon is that in [2]:

[2] An implied term assuming liability for mental distress arising out of breach of the express term obliging payment “immediately upon receipt of due written proof” of loss: The delay in payment (when due), can sound in liability for mental distress since that liability is within the contemplation of the parties (although, per Newbury J.A., freedom from mental distress “is not commonly a benefit contemplated by the contract”
).  Thus Newbury J.A. purports to apply the Hayes v. Dodd test but in fact merely applies the ordinary rules of remoteness, finding that late payment in the case of disability insurance includes an assumption of liability for mental distress.  This liability is an appendage liability, one defining what losses are compensatable upon breach of a primary obligation (here the express obligation of immediate payment.)

This is clear from the explanation of Pennell J. in Thompson v. Zurich Insurance Co., quoted with approval by Newbury J.A. although not cited by counsel
, that

No one rule as to damages can be adopted to fit every case.  As the circumstances differ, so must the rule… In my judgment, both insured and insurer would contemplate that a failure of the insurer to pay medical and rehabilitation accounts in a timely fashion will foreseeably occasion mental distress and emotional upset.  The predominant object of the contract was to provide ease of mind to the insured… Mental distress occasioned by a breach of contract is an injury of a kind analogous to aggravated damages.

When we read an analysis like this we see what the ‘rule’ requiring that peace of mind by the subject of the contract, the thing contracted for, is merely loose language by judges regarding evidence.  There is no separate term guaranteeing peace of mind (like that outlined above in ‘1’), despite words like the ‘subject’ of the contract’, the ‘object’ of the contract, ‘the very matter contracted for’.  It is clear that the recovery of mental distress is a remoteness issue, an issue regarding the ascription of liability for breach of another contractual term (here the failure to pay).  This talk of the ‘object’, the ‘subject’, ‘the very matter’ is really about evidence.  Was peace of mind an important element in the motivation of the insured in contracting: i.e. the reason why the insured paid the money and one of the lures the insurer used to induce the insured to pay the money.  This is not a question of whether there is a contractual term to provide peace of mind simpliciter, (which simply doesn’t work, as we saw above), rather it is evidentially useful in showing that freedom from mental distress was in the contemplation of the parties with regard to one of the other obligations and the liability for breach of it.  Newbury J.A., following Hayes v. Dodd, says that it is a ‘necessary’ requirement that a contract is ‘for peace of mind’ but this must either (a) mean there must be some evidence from which to deduce that mental distress loss was in the contemplation of the parties as within the liability of one party, or (b) be a warning that one should not find such contemplation too readily, in other words a call to apply the proper remoteness test of ‘contemplation’ and ‘assumption of risk’ to this area and no the ‘foreseeability’ test sometimes wrongfully extracted from Hadley v. Baxendale.

Southin J.A. agreed with Newbury J.A.’s disposition of the issues and stated that “The question of whether the award of $10,000.00 damages should be upheld raises many questions which Madam Justice Newbury has addressed.  I am of the opinion that on the facts of this case, the award can be sustained, as I understand her to hold, simply by invoking the rule in Hadley v. Baxendale… I emphasize “on the facts of this case”.”
  Thus Southin J.A. seems to be interpreting Newbury J.A. as supporting a simple remoteness test (as we have seen that it is).  Southin J.A. agrees that mere remoteness can justify the award on the facts of the case.  Of course, any remoteness award (and any implication of terms in fact) is only based ‘on the facts of the case’.

This is a fairly solid choice from the menu, and better than those considered and used in the employment cases discussed above.

[3] An implied term guaranteeing freedom from financial anxiety upon becoming disabled: Yet having said this, Southin J.A. then went on to reject Newbury J.A.’s formulation as a contract to provide comfort or peace of mind, saying “I would put the matter a little more narrowly and say that the object of the contract was to free the assured, should he become disabled, from financial anxiety, just as I would say that the object of the contract in Jarvis v. Swan Tours Ltd… was to provide pleasure.”
  Thus Southin J.A. prefers to exclude certain types of distress and anxiety from the ambit of the implied term, keeping only financial anxiety (which presumably means mental distress resulting from the cash-flow problems and fear for future financial security brought about by the delay in payment).  Presumably the sort of anxiety that is excluded is that of the worry about having to enforce the claim or having to go to court etc.  Again the term is formulated as merely the provision of freedom from anxiety (this time financial anxiety), and again it can only mean (from what else the judges say) an appendage  / remoteness term like that in [2] and not a simple guaranteeing term as in [1].

[4] [a] An implied duty not to refuse to pay out without a good faith reason to do so.

[b] An implied duty to take reasonable care to determine whether there is a good faith reason to refuse payment, and to pay out promptly unless there is such a good faith reason.

[c] An implied duty to act in good faith, either in general or in dealing with the payment under the contract:

The trial judge found a tortious duty of good faith (on Newbury J.A.’s view, anyway) and held that there was a breach of this duty that resulted in damages.  Clearly the Court of Appeal rejected this rationale and founded the case in contract.  It will prove instructive, though, to discuss Newbury J.A.’s comments on such a duty since they would apply equally well (or badly) to an implied contractual duty of good faith.  Newbury J.A. states that “Mr. Warrington’s mental distress did not result from Great-West’s motive or bad faith (or breach of a duty of good faith) or mental state or motives in refusing Mr. Warrington’s claim.  It resulted from the delay itself.  The effect on him would have been the same whether the insurer had been well-motivated, reasonable, unreasonable, or even malicious in that delay.”

Of course, Newbury J.A. is correct that the (relevant) mental distress resulted from the delay.  But that is not the end of the matter.  Indeed this issue of good faith may prove in the future to be crucial, especially in cases where the contract’s express terms are not quite as strict as they are in the Mr. Warrington’s (employer’s) contract: One worry about the developments made in Warrington and affirmed in McIsaac is that they are too strict on insurers.  Inevitably there will be some cases where it is not obvious that the insured actually is disabled, even from the written evidence offered.  Even in the Warrington case, although the insurer is obliged to pay benefits upon receipt of “due written proof”, it may (in some cases) be of the opinion that the evidence offered by the insured is not ‘proof’ and that further investigation or evidence is needed before they are satisfied that the claim is not fraudulent.  After Warrington, and perhaps correctly so on the particular facts of the contract at issue, the insurer disputes the claim at their own risk.  Even if there are reasonable grounds to believe honestly that the claim is fraudulent, if it turns out not to have been and the evidence that looked suspicious turned out to be proof, then any mental distress is recoverable against the insurer.   For example, in McIsaac the trial judge spent seven pages outlining the medical evidence
, and in hindsight the judge was of the opinion that Ms. McIsaac was totally disabled.   Be that as it may, it is not difficult to see that there could be some good faith dispute of such issues.

Perhaps this is the incentive needed for insurers to err on the side of caution, but it seems unduly harsh to hold them liable for the fact of delay even if making investigations in good faith and with reasonable promptness.  These (good faith, reasonable promptness) are the sort of things that the trial judge in Warrington was addressing when he found that there was a “lack of good faith and fair dealing” and that this requires “something more than mere failure to pay” since Great-West “ought reasonably to have been aware, that the defendant was entitled to benefits under the terms of the policy”.  Of course, whether or not a case is on the breach side of such an obligation of good faith is a question of fact for the judge based upon analysis of the  circumstances of the claim and the evidence before the insurer.  I can’t say whether the insurers in Warrington or McIsaac were in bad faith.  It just seems that some insurers clearly should be liable under such  a term (for example, perhaps, Pilot Insurance in the Whiten case) and some shouldn’t, e.g. the insurer who merely verifies some evidence with private investigation causing a delay in paying out.  It is a separate question as to whether the express terms of the contract would allow such a duty of good faith to be implied (and arguably the contract in Warrington was too strict), but if such a term is allowed then it is arguable that such a term would better represent the undertakings and duties of the parties than strict liability for mental distress.

Of course, as always, the duty of good faith is not enough on its own, it requires the (not too difficult) leap of remoteness to imply liability for mental distress upon breach of that term.  Perhaps, then, an implied term of good faith with liability for mental distress caused by delay in payment in breach of good faith could exist alongside the express duty to pay at a specific time.  Thus in a case where the insurer is suspicious and delays payment in good faith then they can be sued for payment but not for the mental distress caused by delay.  The duty of good faith would regulate the behaviour of the parties and would act as a reasonable balance of the parties interests (the claimant’s interest in receiving payment, the insurer’s interest in not paying out to fraudulent claims).  Arguably, without more, a term such as a good faith term would provide the best term from the menu to recognise the implied allocation of risk.  In any case, at least it must be recognised that the menu is there, and Newbury J.A. was too dismissive of the suggestions of a duty of good faith (although she was correct that such a duty is not convincing when put as a tortious duty). 

[5] A fiduciary duty.  This has already been discussed, and as a contractual term would probably overcomplicate things since it adds nothing but confusion to a situation like this.

A Hint for Wrongful Dismissal Cases?

It is possible that the issues discussed above (bona fide dispute etc.) could not only be at the heart of the disability insurance cases, but help point the way to the true bargain (i.e. another possible menu choice) in the wrongful dismissal cases.

In the wrongful dismissal cases (as we have seen) there is a duty to give reasonable notice if dismissing without cause.  One of the ways that this is often breached is when an employer dismisses and maintains that they have cause, or at least doesn’t know either way and dismisses leaving the investigation  and the matter of notice to be determined (and if necessary compensated) later.  It is arguable that it is this cavalier attitude that causes the most harm and does the most damage to the contractual obligation to give reasonable notice.

Hence, perhaps it is arguable that the best description of the bargain of the parties would be an implied duty to, when there is no cause for dismissal, either give reasonable notice or have a good faith belief that the dismissal is with cause (not dissimilar to the duty to have a good faith reason to dismiss discussed earlier).  The orientation of this obligation (the remoteness aspect) would be the assumption of responsibility for any mental distress resulting from its breach (i.e. resulting from the dismissal without notice or belief of cause).  This obligation would overlay the obligation to give reasonable notice which is oriented towards the pay that is received during that period: it would not prevent dismissal without cause, rather it would increase liability upon doing so (with no good faith belief in cause).  Thus if an employer dismisses with cause then there is no recovery.  If an employer dismisses without cause but believes in good faith that there is cause, then the recovery is limited to the reasonable notice wages.  If an employer dismisses without cause and doesn’t believe in good faith that there is cause, then the recovery includes both the wages during the reasonable notice period and damages for mental distress (if any resulted).

  This duty would act as a flexible balance between the two parties, which would make it easy to imply (its complexity not being an obstacle to implication, as we have seen above):  It would protect the importance of the reasonable notice as giving the employee time to acclimatise to her/his dismissal and preventing her/him from becoming too distressed.  Yet it would also provide a balance to allow the employer some leeway in allowing for the fact that sometimes they will think that they are in the right and have no obligation to give notice (i.e. will think that they have cause) and that it is too strict a burden to impose the full risks of this on the employer (just as on the insurance company in the disability insurance cases).  Indeed, it is likely that neither party would intend this strict and confrontational allocation to be the case if they had thought about it at the time of contracting: more likely they would intend a more flexible term to regulate the venture as a co-operative long-term contract.  This term would encourage the efficacy of the contract, as the parties would clearly intend, by encouraging employers to think and ask questions first, and fire (dismiss) later, whilst still allowing for the freedom to dismiss with cause or reasonable notice that is fundamental to the modern contract of employment.

Conclusion / Summary

Really there can be no conclusion, only a summary of my approach.  In this paper I have aimed to show that contract law is not about rules,  it is about the parties’ bargain.  There are a wide range of contractual terms, some of them highly complex, in the judicial menu.  From these building blocks the judge must (in the case of dispute) model the bargain of the parties, their implied intention: what they would have decided were the risks had they thought about it.  This is what ‘reasonable contemplation’ and ‘officious bystanders’ are all about, and not issues of ‘foreseeability’ or likelihood.

The only thing special about mental distress is that it has been invisible up until recently, and hence there is not much case-law and not many remoteness rules (i.e. rules of thumb) established regarding it.  That, and the fact that evidentially such issues are less likely to be part of a bargain because they are hard to measure and not usually a matter for private contracting (except in insurance contracts).  The same old question arises: was the liability for that consequence assumed with regard to a particular duty in the contract that was breached?  There is no such thing as the ‘manner’ of breach, only a different duty that was breached by the ‘manner’ of doing  something else.

There are many issues to be faced once the court starts to recognise that the parties’ bargain may often include liability for mental distress. One is how to measure it.  This is important for certainty and predictability, although judges are right not to shirk away from finding it to be a part of the bargain just because it is hard to measure.
  Another is whether this loss can be mitigated, and if so how.  Another is whether we include liquidated damages clauses in contracts to measure such losses (presumably yes), and given that the loss is difficult to estimate, does that give the drafter a lot of leeway in making a valid clause that won’t be struck down for being a penalty clause (probably yes)?  The answers to these and other questions need careful resolution by the application of basic contract law principles.  Yet this can be begun once the courts realise that they have a body of coherent and simple law to apply, and a menu as great as their imagination to describe the parties bargain with, in perfect accord with the will and intention of the parties. 

� (1998), 163 D.L.R. (4th) 1 (B.C.C.A.) [hereinafter Cassady].


� (1998) 39 C.C.E.L. (2d) 37 (Ont.C.A.) [hereinafter Noseworthy].


� (1999), 173 D.L.R. (4th) 649, (B.C.C.A.) [hereinafter McIsaac].


� At the risk of stating the obvious, ‘over-compensation’ and ‘under-compensation’ actually mean an award which not does not compensate according to the true measure of the contract.  This means that one party is forced to make a gift, or one party is refused some of the compensation stipulated for under their contract.


� (1854), 156 E.R. 145 (Ex. Ct.)


� See for example his comments, as Justice Holmes, in Globe Refining Co. v. Landa Cotton Oil Co. (1903) 190 U.S. 540 at 543 “the extent of liability... should be worked out on terms which it fairly may be presumed [the defendant] would have assented to if they had been presented to his mind”.


� Koufos v. C. Czarnikow Ltd., [1969] 1 A.C. 350, (sub nom. The Heron II).  At least we can be thankful in that case that the House of Lords confirmed that the test for remoteness in contract is not the same as the test in tort.


� See Satef-Huttenes Albertus S.p.A. v. Paloma Tercera Shipping Co. S.A. [1981] 1 Lloyd’s Rep. 175 (Q.B.), (sub nom. The Pegase) [hereinafter The Pegase].  See also J. Swan “Damages for Wrongful Dismissal: Lessons from Wallace v. United Grain Growers Ltd.” (1999) 6 C.L.E.L.J. 313 at 323ff.


� (1995), 102 Man. R. (2d) 161, 14 C.C.E.L. (2d) 41 [hereinafter Wallace (C.A.)].


� [1990] 2 All E.R. 815 (C.A.)


� In fact, it is fairly foreseeable that the solicitor in the above example would suffer mental distress if his taxi was slow and s/he missed a deal on behalf of her/his client.


� This is the famous test outlined by Lord Wright to imply a term “of which it can be predicated that ‘it goes without saying,’ some term not expressed but necessary to give the transaction such business efficacy as the parties must have intended.”  Luxor (Eastbourne) Ltd. v. Cooper [1941] A.C. 108 at 137.


� On the other hand this is subject to two qualifications.  Firstly the implication of a secondary ‘remoteness’ type of term regarding assumption of responsibility is often seen to be harder when it is in addition to an already accepted secondary term of liability, e.g. if it is accepted that an obligation to sell by a certain date includes an assumption of responsibility for the profit or loss on a rising market, it may be harder to prove and additional assumption of liability for mental distress or other harms caused by the delay.  The second qualification is that in some ‘areas’ courts have refused stubbornly to even accept that every promise to do or abstain must have at least some assumption of liability attached to it, for example the stipulations in Surrey C.C. v. Bredero Homes, [1993] 1 W.L.R. 1361 (C.A.), or City of New Orleans v. Firemans’ Assocation (1819), or the cases of promise to do something for a third party such as Beswick v. Beswick, [1968] AC 58. In all these cases the court refused to find any assumption of liability towards the promisee with regard to any kind of harm, presumably because there was no obvious financial harm available.  One would perhaps think that the existence of the promise would indicate that there was some interest being protected by it and so some liability assumed in the contract (or, for want of a better expression, that the implication of some liability must be necessary to give business efficacy to the stipulation), but the various courts have held otherwise.


� The orthodox guide for the aim of contractual compensation, formulated by Parke B. in Robinson v. Harman (1848), 1 Ex. 850 at 855 and later Atkinson  L.J. in  Werheim v. Chicoutimi Pulp Co. [1911] A.C. 301.


� Of course, primary and secondary obligations can blend together: hence an express or implied obligation to guarantee that X occurs is not a promise to do, it is merely an allocation of risk- there is no issue of breach until the promisor fails to indemnify the losses in question of the innocent party resulting from X not occurring.


� This is part of what has led to the position with remoteness based upon foreseeability seeming to work.  With regard to the well-established claims, the lawyers know, on the basis of past decisions, what to advise their clients regarding the risks under any contract.  These risks are thus both in contemplation and foreseeable, and any others are expressly added to the contract.  The problem only occurs when the courts have no well-established rules to look to in the self-perpetuating cycle of foreseeability.


� For discussion of ‘strong’ and ‘weak’ discretion see e.g. R. Dworkin, Taking Rights Seriously (London: Duckworth, 1977) at 31ff.


It is this distaste of ideas that judges have strong discretion in contract law cases that leads to my comments, supra at note � NOTEREF _Ref469736087 \h ��4�, and my dislike of the word ‘award’ with reference to contract damages: it is better to think of the judicial decision not as an award but as an authoritative measurement of actual loss.


� Swan, supra note � NOTEREF _Ref469136762 \h ��8� at 324 describes this process as the court deciding how ‘stoical’ it is going to treat the plaintiff, i.e. which losses it is going to treat as not having been allocated to the breaching party under the contract, since the innocent party is willing to accept those losses stoically.


The only way in which courts can be said to have appropriated a strong discretion to direct the evolution of certain types of contract is in the implication of terms in law as in Liverpool City Council v. Irwin [1977] A.C. 239.  The fact that these are always seen as a contrast with implied terms in fact shows that the latter, at least, are merely based upon subjective intention (weak discretion).  It is submitted that there is nothing to support an argument that the well-used rules of remoteness are, or should be, modelled on the narrow doctrine of implication of terms in law (which goes against most will-based theories of contract) rather than the wide doctrine of the implication of terms in fact (which is in harmony with the intention of the contractors being all-important). 


� Wittgenstein, Philosophical Investigations, (trans. G.E.M. Anscombe, 1972) at 33.
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